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The following releases relate to self-regulatory 
rule proposals and/or adoptions 


34-17624 34-17626 34-17631 34-17640 
34-17625 34-17627 34-17632 34-17643 


33-6299 Adoption of amendments to Form 
S-18 which allows certain issuers en- 
gaged in the mining business to reg- 
ister their securities on that Form. 


Proposing for comment amendments 
to Rule 242 which would allow certain 
issuers engaged in the mining busi- 
ness to utilize that Rule in the offer 
and sale of their securities. 


Adoption of notice-of-sales form for 
transactions. 


35-21967 Interpretative release concerning in- 
vestment bankers and banks in Rule 
70. 


35-21968 Adoption of an amendment to Rule 
45 pertaining to the methods by 
which registered holding companies 
and their subsidiaries may allocate 
consolidated income taxes. 
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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6299/March 19, 1981 


AVAILABILITY OF SIMPLIFIED REGISTRATION 
FORM TO CERTAIN MINING COMPANIES 


ACTION: Final rule amendments. 


SUMMARY: The Commission announces the 
adoption of amendments to Form S-18, a sim- 
plified registration form, which allows certain issu- 
ers engaged in the mining business to register 
their securities on that Form. The amendments to 
Form S-18 also provide a new disclosure item 
which sets forth requirements applicable to mining 
companies registering securities on that Form. 
The Commission also announces the recision of 
Form S-3, a registration form utilized by certain 
start-up or unprofitable companies engaged in the 
mining business. 


EFFECTIVE DATE: 30 days after publication in 
the Federal Register. While the amendments will 
not be effective until such date, in view of the cost 
and other savings the amendments may provide 
the registrants, the Commission will accept filings 
complying with the amendments beginning imme- 
diately for those wishing to utilize them. 


FOR FURTHER INFORMATION CONTACT: Dani- 
el Abdun-Nabi, Office of Small Business Policy, 
Division of Corporation Finance, (202) 272-2644. 
With respect to Item 7A of Form S-18 contact 
Hubert W. Norman, Office of Engineering, Division 
of Corporation Finance, (202) 272-3257. 


SUPPLEMENTRY INFORMATION: The Securities 
and Exchange Commission today announced the 
adoption of certain amendments to Form S-18 [17 
CFR 239.28] and the recision of Form S-3 [17 
CFR 239.13]. 


Form S-18 is a simplified registration statement 
available to certain domestic and Canadian corpo- 
rate issuers for the registration under the Securi- 
ties Act of 1933 [15 U.S.C. §§77a, et seq., as 
amended (1976)] of up to $5 million worth of secu- 
rities to be sold for cash. Form S-3 is a registra- 
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tion statement designed exclusively for start-up or 
unprofitable mining companies. The amendments 
adopted today permit mining companies, hereto- 
fore precluded from utilizing Form S-18, to regis- 
ter their securities for sale on that Form. A new 
disclosure item specifically applicable to mining is- 
suers has been added. This item incorporates the 
substantive disclosure concepts set forth in Form 
S-3 and has been updated to reflect current Com- 
mission disclosure policies and practices. The 
Commission, in light of the expanded availability of 
Form S-18, is rescinding Form S-3. 


DISCUSSION 


The Commission has for some time been examin- 
ing steps which might be taken to facilitate capital 
formation by small businesses. The adoption of 
Form S-18 in April 1979 represented a significant 
initiative in this regard.’ In view of the experimen- 
tal nature of the Form and the initiation of regional 
processing of registration statements, the Com- 
mission determined to proceed cautiously in con- 
nection with the adoption of Form S-18. Thus, is- 
suers who engaged or intended to engage in 
significant mining operations, as well as issuers 
engaged in oil and gas operations and non- 
corporate issuers, were precluded from using the 
Form.2 The Commission did express its intent to 
minitor the use of the Form for an appropriate peri- 
od and to consider whether the conditions as to its 
availability should be expanded. In view of the rel- 
atively widespread acceptance of the Form and 
the absence of any significant disclosure or en- 
forcement problems, the Commission proposed 





'1Securities Act Release No. 33-6049, April 3, 
1979 [44 FR 21562]. 


2In this regard Rule 242 was similarly restricted as 
to its use. The Commission indicated, in Release 
No. 33-6180 (January 17, 1980), that should revi- 
sions to Form S-18 be effected in order to permit 
limited partnerships or companies engaged in oil 
and gas or mining operations to use the form, a re- 
view of the definition of “qualified issuer” in Rule 
242 would be made. Thus, the Commission today 
authorized the publication of a release announcing 
proposed amendments to Rule 242 which, if ef- 
fected, would permit certain mining companies to 
rely on that rule in the offer and sale of their secu- 
rities. Release No. 33-6300, March 19, 1981. 
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that Form S-18 be made available to certain 
companies engaged in the mining business.? 
Since the proposed amendments would permit vir- 
tually all Form S-3 type issuers to utilize Form 
S-18, and since Form S-18 provides significant 
benefits over Form S-3, it was contemplated that 
the proposed amendments would be effected in 
tandem with a recision of Form S-3. 


Since the initial Form S-18 disclosure require- 
ments were not specifically tailored to elicit rele- 
vant information regarding mining companies, a 
new disclosure item for the Form was proposed. 
The Commission also proposed a comprehensive 
set of disclosure requirements to be included in 
Item 2 of Regulation S—K in order that similar and 
consistent disclosures would appear in all filings 
by mining companies under the Securities Act of 
1933 and the Securities Exchange Act of 1934. As 
proposed, Item 2(c) would require disclosure as to 
an issuer’s operations on a mine by mine basis. 
The comments received regarding this proposal, 
as it affected larger operating companies, were 
numerous and controversial. 


In general the commentators believed that the in- 
formational requirements of proposed Item 2(c), if 


not amended to permit a presentation on an ag- . 


gregate basis, would result in unnecessarily de- 
tailed disclosure by large operating companies. 
Many commentators stated that such detailed in- 
formation would result in high cost to these 
companies without substantial benefits to invest- 
ors and could have adverse effects on a compa- 
ny’s competitive position. Because of the nature of 
the comments received on Item 2, the staff wishes 
to take additional time to consider what, if any, re- 
visions should be made to that Item as it applies to 
large operating companies. However, because of 
the positive response to the proposal to make 
Form S-18 available to mining companies and the 
lack of significant objections to the requirements 
to be included in that Form, the Commission has 
determined to adopt amendments to Form S-18 at 
this time. 


The Commission notes the standards adopted in 
Item 7A impose no new material disclosure re- 
quirements from those set forth in Form S-3 and 





3Release Nos. 33-6245, 34-17197, October 7, 
1980 [45 FR 68965]. 
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represent a codification of past practice with re- 
spect to the processing of registration statements 
for mining issuers. 


Synopsis of Amendments: 


As indicated above, the Commission has deter- 
mined to make Form S-18 available to companies 
engaged in the mining business. This change is 
accomplished by deleting the existing prohibition 
against usage of the form by mining companies in 
General Instruction A to the Form.’ The other re- 
strictions present in the Instructions to Form S-18 
remain. Therefore a mining issuer is required to be 
a domestic or Canadian corporation which pro- 
poses to sell not more than $5 million worth of se- 
curities to the public for cash. A mining issuer also 
may not be a company reporting under the Securi- 
ties Exchange Act of 1934, a limited partnership or 
a subsidiary of a parent that would be unable to 
use the form.§ 


Form S-18 is amended to provide a new disclo- 
sure item, Item 7A, specifically applicable to min- 
ing issuers. As proposed, Item 7A incorporated the 
substantive disclosure concepts of Form S-3 and 
also included certain additional requirements ap- 
plicable to companies with operations. These ad- 
ditional requirements are not included in the 
amendments adopted today but may be reconsid- 
ered in the future after the proposed amendments 
to Item 2 of Regulation S-K are adopted. 


The following summarizes the amendments to 
Form S-18 and discusses the disclosure require- 
ments for mining companies using that form. The 
principal comments received on the proposal and 
any changes made in response to such comments 
are also discussed. The full text of the amendment 
is included at the end of this release. 


Item 7A. Description of Property—Issuers En- 
gaged or to be Engaged in Significant Mining 
Operations. 


(a) Definitions—Numerous commentators noted 
that the proposed definitions regarding proved and 





4See General Instruction A(a)(6) and instruction 
thereto. 


5See General Instruction A(a). 
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probable reserves differ from the definitions set 
forth by the Financial Accounting Standards Board 
(FASB) in their Statement of Financial Accounting 
Standards No.39.° Given the desire to establish 
uniform definitional and disclosure requirements 
and to avoid duplicative analysis and confusion, 
the commentators urged the Commission to adopt 
the standards of FASB Statement No. 39. 


The proposed definitions incorporate the views 
from the U.S. Geological Survey Circular 8317 and 
from standard mining dictionaries. These defini- 
tions represent the culmination of a long term pro- 
ject between staff members of the U.S. Bureau of 
Mines and the U.S. Geological Survey to establish 
uniform definitions and classifications of mineral 
and energy resources. An examination of FASB 
Statement No. 39 reveals the FASB did not intend 
to provide a uniform definition of “reserves.” Fur- 
ther, although the FASB definitions of “proved” 
and “probable” reserves appear to be somewhat 
inconsistent with those proposed by the Commis- 
sion, the intended scope of the two standards ap- 
pears to be the same. In this regard, the Commis- 
sion’s proposed definitions are merely more 
detailed and thus provide guidance in complying 
with FASB Statement No. 39. Additionally, the 
Item 7A definitions set forth standards which rep- 
resent a codification of past practice. The Com- 
mission therefore has determined to adopt the def- 
initions as proposed. 


(b) Mining Operations Disclosure— Proposed 
Items 7A(b)(1)—(6) incorporate the substantive 
disclosure requirements of Form S-3 Items 4 
(a)(1)—(6), updated to reflect current disclosure 
practices. In general these subsections require 
disclosure of significant facts regarding each of 
the properties owned or operated, or currently in- 
tended to be owned or operated, by the registrant. 


6 Statement of Financial Accounting Standards No. 
39. Financial Reporting and Changing Prices: 
Specialized Assets—Mining and Oil and Gas, a 
supplement to FASB Statement No. 33, October 
1980. 


7Principles of a Resources/Reserve Classification 
for Minerals, U.S. Bureau of Mines and the U.S. 
Geological Survey (1980). This survey was intend- 
ed as a revision of the widely utilized U.S. Geolog- 
ical Survey Bulletin No. 145—A. 
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These disclosures include the location of and 
means of access to the property, form of title or 
lease and any known mineralization on the proper- 
ty. In addition, a description of the history of oper- 
ations and work done by the registrant will be re- 
quired. An instruction indicating that the 
summation of proven (measured) and probable 
(indicated) reserves will be allowed under certain 
circumstances also has been inserted. This in- 
struction will be applied where the difference be- 
tween the issuers’s proven (measured) and proba- 
ble (indicated) reserves cannot reliably be defined. 
In addition, the Form S-3 prohibition against dis- 
closure of reserves of lesser assurance than prov- 
en (measured) or probable (indicated) has been 
retained. Finally, disclosure regarding the present 
state of the property, plant and equipment is in- 
cluded. 


The commentators raised no objection to the ap- 
plication of these provisions to smaller issuers ex- 
pected to utilize Form S-18. The Commission, 
noting that these provisions were adopted in sub- 
stance from Form S-3 as well as the absence of 
any objections to these provisions by the commen- 
tators, has adopted Items 7A(b)(1), (2),(3) and (5) 
as proposed. Proposed Items 7A(b)(4) and (6) 
have been consolidated in the interest of clarity 
into new Item 7A(b)(4) with no substantive revi- 
sions. 


Proposed Items 7A (b)(7) and (8) set forth new 
disclosure requirements which would most directly 
affect operating mining companies. Proposed Item 
7(A)(b)(7) requires on a mine by mine basis a de- 
scription of the total tonnage produced, the grade 
of such ore and relevant production cost statistics. 
Proposed Item 7A(b)(8) would elicit, on a mine by 
mine basis, disclosure of the changes in the de- 
posits mined and the changes in the mining condi- 
tions experienced by the issuer. 


Many commentators objected to these disclosure 
items as calling for information which is confiden- 
tial or proprietary in nature. Further, several com- 
mentators questioned the benefits to investors of 
such detailed disclosure in the context of large 
operating mining companies. Moreover, numerous 
commentators opined that the cost of providing 
such disclosures would be substantial and would 
significantly outweigh any potential benefit to in- 
vestors. 
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As indicated above, the Commission has deter- 
mined to postpone the adoption of the amend- 
ments to Form S-K in order to further consider the 
appropriate disclosure requirements that should 
apply to large operating mining issuers. In addi- 
tion, the Commission is sensitive to the fact that 
the requirements of proposed Items 7(b)(7) and 
(8) might result in the disclosure of information 
which is proprietary or confidential by large or 
small mining issuers. Accordingly, Items 7A(b)(7) 
and (8) are not being adopted at this time. When 
the amendments to Item 2 of Regulation S-K are 
adopted the Commission will consider whether the 
disclosure requirements for mining companies be- 
ing adopted today in the Form S-18 should be 
amended. 


Proposed Item 7A(b)(9) set forth a new require- 
ment with respect to the inclusion of a glossary of 
terms. Proposed Item 7A(b)(10) prohibits from the 
presentation in a registration statement detailed 
maps and reports and other highly technical data. 
Such information may, under certain circum- 
stances, be furnished to the Commission as sup- 
plemental information. These standards represent 
a codification of prior practice with respect to proc- 
essing registration statements on Form S-1 and 
Form S-3. These proposals, to which no objection 
was raised, have been adopted without revision as 
Items 7A(b)(7) and (8). 


(c) Supplemental Information—ltem 7A(c) ad- 
dresses three separate subject matter areas of 
supplemental information. The first concerns 
maps, drill data, and calculations upon which the 
reserve estimates are based. The second section 
requires that each engineering or metallurgical re- 
port concerning the registrant’s property be filed 
supplementally. The third section requires filing of 
certain documents necessary to support represen- 
tations made in the registration statement. These 
requirements are similar to those set forth in Form 
S-3. 


The Commission received no comments raising 
material concerns regarding the requirements of 
Item 7A(c) and therefore has determined to adopt 
the item substantially as proposed. 


Item 15. Financial Statements and Instructions 
As set forth in the proposing release, FASB State- 
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ment No. 7® groups together under the title “De- 
velopment Stage Enterprises” issuers that are in 
both the exploratory and development stages. The 
distinction from the perspective of the geologist or 
engineer is significant. In mining terminology an 
exploratory stage company is basically engaged in 
the search for minerals. A development stage 
company, on the other hand, has found a commer- 
cially feasible body of minerals and is engaging in 
the preparation of that body for production. Finan- 
cial statements for exploratory stage mining issu- 
ers will typically identify the issuer as a ‘develop- 
ment stage company.” Such a classification may 
be confusing to investors. Therefore, new subsec- 
tion (f) has been added to this item in order that 
the definitional terms set forth in Item 7A(a) will be 
utilized in a consistent manner throughout the tex- 
tual and financial portions of the registration state- 
ment. 


The Commission received no adverse comments 
regarding this proposal and has therefore decided 
to adopt the item as proposed. 


Technical Amendments 


Both General Instruction A(a)(5) and Rule 
242(a)(5)(ii) Currently preclude a company which 
engages or intends to engage in oil and gas relat- 
ed operations which exceed the criteria for exemp- 
tion specified in §201.3-18(k) of Regulation S-X 
from using Form S-18 or relying on Rule 242. In 
light of the recent amendments to Regulation 
S-X? the reference to §201.3-18(k) is no longer 
appropriate. The Commission is therefore amend- 
ing this reference to read §210.4—10(k). 


TEXT OF AMENDMENTS 
17 CFR Chapter II is amended as follows: 


Part 239—FORMS PRESCRIBED UNDER THE 
SECURITIES ACT of 1933 


1. By rescinding §239.13 in its entirety. 





8 Statement of Financial Accounting Standards No. 
7. Accounting and Reporting by Development 
Stage Enterprises, June 1975. 


?Release No. AS-280, September 2, 1980 [45 FR 
63660]. 
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2. By amending §239.28 to read as follows: 


§239.28 Form S-18, optional form for the registra- 
tion of securities to be sold to the public by the is- 
suer for an aggregate cash price not to exceed 
$5,000,000. 


* 


General Instruction 


A. Rule as to Use of Form S-18 


(5) does not engage or intend to engage in oil and 
gas related operations which exceed the crite- 
ria for exemption specified in Section 
210.4-—10(k) of Regulation S-X; 


(6) (delete the text of subsection (6) and insert the 
text of subsection (7)) 


(7) (insert the text of subsection (8)) 


(8) (delete this subsection) 


* * * 


Item 7. Description of Property 
[no change] 
Item 7A. Description of Property—Issuers En- 


gaged or to be Engaged in Significant Mining Op- 
erations 


(a) Definitions: The following definitions apply to 
registrants engaged or to be engaged in signifi- 
cant mining operations: 


(1) Reserve: That part of a mineral deposit which 
could be economically and legally extracted or 
produced at the time of the reserve determination. 
Note: Reserves are customarily stated in terms of 
“ore” when dealing with metalliferous minerals; 
when other materials such as coal, oil shale, tar 
sands, limestone, etc. are involved, an appropriate 
term such as “recoverable coal” may be substi- 
tuted. 
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(2) Proven (Measured) Reserves: Reserves for 
which (a) quantity is computed from dimensions 
revealed in outcrops, trenches, workings, or drill 
holes; grade and/or quality are computed from the 
results of detailed sampling and (b) the sites for in- 
spection, sampling and measurement are spaced 
so closely and the geologic character is so well 
defined that size, shape, depth, and mineral con- 
tent of reserves are well-established. 


(3) Probable (Indicated) Reserves: Reserves for 
which quantity and grade and/or quality are com- 
puted from information similar to that used for 
proven (measured) reserves, but the sites for in- 
spection, sampling, and measurement are farther 
apart or are otherwise less adequately spaced. 
The degree of assurance, although lower than that 
for proven (measured) reserves, is high enough to 
assume continuity between points of observation. 


(4) (i) Exploration Stage —includes all issuers en- 
gaged in the search for mineral deposits (re- 
serves) which are not in either the development or 
production stage. 


(ii) Development Stage —includes all issuers en- 
gaged in the preparation of an established com- 
mercially mineable deposit (reserves) for its ex- 
traction which are not in the production stage. 


(iii) Production Stage—includes all issuers en- 
gaged in the exploitation of a mineral deposit (re- 
serve). 


Instruction—Mining companies in the exploration 
stage should not refer to themselves as develop- 
ment stage companies in the financial statements, 
even though such companies should comply with 
FASB Statement No. 7, if applicable. 


(b) Mining Operations Disclosure—Furnish the 
following information as to each of the mines, 
plants and other significant properties owned or 
operated, or presently intended to be owned or op- 
erated, by the registrant: 


(1) The location of and means of access to the 
property. 


(2) A brief description of the title, claim, lease or 
option under which the registrant and its subsidiar- 
ies have or will have the right to hold or operate 
the property, indicating any conditions which the 
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registrant must meet in order to obtain or retain 
the property. If held by leases or options, the expi- 
ration dates of such leases or options should be 
stated. Appropriate maps may be used to portray 
the locations of significant properties. 


(3) A brief history of previous operations, including 
the names of previous operators, insofar as 
known. 


(4) (a) A brief description of the present condition 
of the property, the work completed by the regis- 
trant on the property, the registrant's proposed 
program of exploration and development, and the 
current state of exploration and/or development of 
the property. Mines should be identified as either 
open-pit or underground. If the property is without 
known reserves and the proposed program is ex- 
ploratory in nature, a statement to that effect shall 
be made. 


(b) The age, details as to modernization and phys- 
ical condition of the plant and equipment, including 
subsurface improvements and equipment. Further, 
the total cost for each property and its associated 
plant and equipment should be stated. The source 
of power utilized with respect to each property 


should also be disclosed. 


(5) A brief description of the rock formations and 
mineralization of existing or potential economic 
significance on the property, including the identity 
of the principal metallic or other constituents inso- 
far as known. If proven (measured) or probable 
(indicated) reserves have been established, state 
(i) the estimated tonnages and grades (or quality, 
where appropriate) of such classes of reserves, 
and (ii) the name of the person making the esti- 
mates and the nature of his relationship to the reg- 
istrant. 


Instructions: 


1. It should be stated whether the reserve esti- 
mate is of in-place material or of recoverable ma- 
terial. Any in-place estimate should be qualified to 
show the anticipated losses resulting from mining 
methods and beneficiation or preparation. 


2. The summation of proven (measured) and prob- 
able (indicated) ore reserves is acceptable if the 
difference in degree of assurance between the two 
classes of reserves cannot be reliably defined. 
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3. No estimates or reserves of lesser assurance 
than proven (measured) and probable (indicated) 
such as “possible” or “inferred” should be set 
forth. 


(6) If technical terms relating to geology, mining or 
related matters whose definitions cannot be readi- 
ly found in conventional dictionaries (as opposed 
to technical dictionaries or glossaries) are used, 
an appropriate glossary should be included in the 
registration statement. 


(7) Detailed geological maps and reports, feasibili- 
ty studies and other highly technical data should 
not be included in the registration statement but 
should be, to the degree appropriate and necessa- 
ry for the Commission's understanding of the reg- 
istrant's presentation of business and property 
matters, furnished as supplemental information. 


(c) Supplemental Information: 


(1) If an estimate of proven (measured) or proba- 
ble (indicated) reserves is set forth in the registra- 
tion statement, furnish: 


(i) maps drawn to scale showing any mine work- 
ings and the outlines of the reserve blocks in- 
volved together with the pertinent sample-assay 
thereon, 


(ii) all pertinent drill data and related maps, 


(iii) the calculations whereby the basic sample- 
assay or drill data were translated into the esti- 
mates made of the grade and tonnage of reserves 
in each block and in the complete reserve esti- 
mate. 


Instructions —Maps and other drawings submitted 
to the staff should include: 


1. A legend or explanation showing, by means of 
pattern or symbol, every pattern or symbol used 
on the map or drawing; the use of the symbols 
used by the U.S. Geological Survey is encour- 
aged; 


2. A graphical bar scale should be included; addi- 
tional representations of scale such as “one inch 
equals one mile” may be utilized provided the 
original scale of the map has not been altered; 
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3. A north arrow on maps; 


4. An index map showing where the property is sit- 
uated in relationship to the state or province, etc., 
in which it was located; 


5. A title of the map or drawing and the date on 
which it was drawn; 


6. In the event interpretive data is submitted in 
conjunction with any map, the identity of the geol- 
ogist or engineer that prepaared such data; 


7. Any drawing should be simple enough or of suf- 
ficiently large scale to clearly show all features on 
the drawing. 


(2) Furnish a complete copy of every material en- 
gineering, geological or metallurgical report 
concerning the registrant's property, including 
governmental reports, which are known and avail- 
able to the registrant. Every such report should in- 
clude the name of its author and the date of its 
preparation, if known to the registrant. 


Any of the above-required reports as to which the 
staff has access need not be submitted. In this re- 
gard, issuers should consult with the staff prior to 
filing the registration statement. Any reports not 
submitted should be identified in a list furnished to 
the staff. This list should also identify any known 
governmental reports concerning the registrant's 
property. 


(3) Furnish copies of all documents such as title 
documents, operating permits and easements 
needed to support representations made in the 
registration statement. 


* * 


Item 15. Financial Statements and Instructions 


(f) With respect to companies engaged or to be 
engaged in the mining business, attention is di- 
rected to the instruction to Item 7A(a)(4) concern- 
ing the appropriate classification of issuers 
engaged in the exploratory, development and pro- 
duction stage of mining. 


* * 
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PART 230—GENERAL RULES AND REGULA- 
TIONS, SECURITIES ACT OF 1933 


1. By amending paragraph (a)(5)(ii) of §230.242 to 
read as follows: §230.242 Exemption of limited of- 
fers and sales by qualified issuers. 


(ay 
¢"** 


(ii) Does not engage or intend to engage in oil and 
gas related operations which exceed the criteria 
for exemption specified in §210.4-10(k) of Regula- 
tion S-X. 


STATUTORY AUTHORITY 


The Commission hereby adopts the amendments 
to Form S-18 pursuant to Sections 6, 7, 8, 10, and 
19(a) of the Securities Act of 1933. 


[Secs. 6, 7, 8, 10, 19(A), 48 Stat. 78, 79, 81, 85; 
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54 
Stat. 857; sec. 8, 68 Stat. 685; sec. 1, 79 Stat. 
1051; sec. 308(a)(2), 90 Stat. 57; 15 U.S.C. 77f, 
77g, 77h, 77j, 77s(a)] 


With respect to the technical amendments to Form 
S-18 and Rule 242 under the Securities Act the 
Commission believes that it is appropriate to adopt 
these technnical amendments in order to clarify 
potentially confusing language therein. According- 
ly, the Commission pursuant to Section 553(b) of 
the Administrative Procedure Act (‘‘APA’’) (5 
U.S.C. 553(b)) for good cause finds that notice 
and opportunity for public comment at this time is 
impracticable, unnecessary and contrary to the 
public interest. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 6300/March 19, 1981 


PROPOSED AVAILABILITY OF RULE 242 TO 
CERTAIN MINING COMPANIES 


ACTION: Proposed rulemaking. 


SUMMARY: The Commission is proposing for 
comment amendments to Rule 242, a small issue 
exemptive rule under Section 3(b) of the Securi- 
ties Act of 1933, which would allow certain issuers 
engaged in the mining business to utilize that Rule 
in the offer and sale of their securities. The 
amendments would change the definition of ‘“qual- 
ified issuer’ by deleting the exclusion presently 
appearing in Rule 242(a)(5)(iii) and the Note 
thereto. 


DATE: Comments must be received no later than 
May 15, 1981. 


ADDRESSES: All communications on this matter 
should be submitted in triplicate to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washing- 
ton, D.C. 20549. Comments should refer to File 
No. S7-875 and will be available for public inspec- 
tion and copying in the Commission’s Public Ref- 
erence Room, 1100 L Street, N.W., Washington, 
D.C. 


FOR FURTHER INFORMATION CONTACT: Dani- 
el Abdun-Nabi, Office of Small Business Policy, 
Division of Corporation Finance, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549 (202) 272-2644. 


SUPPLEMENTARY INFORMATION: The Securi- 
ties and Exchange Commission is publishing for 
comment amendments to Rule 242 [17 CFR 
230.242] which would expand its availability to is- 
suers which engage or intend to engage in signifi- 
cant mining operations. 


Rule 242, promulgated under Section 3(b) of the 
Securities Act, provides an exemption from regis- 
tration for sales of securities by domestic or Cana- 
dian corporate issuers to an unlimited number of 
accredited persons as defined in the rule, and to 
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35 non-accredited persons.' The availability of 
Rule 242 is limited to any “qualified issuer” which 
is defined as any domestic or Canadian corpora- 
tion which: (a) is not an investment company; (b) 
does not engage or intend to engage in significant 
oil and gas operations; (c) does not engage or in- 
tend to engage in significant mining operations; 
and (d) is not a subsidiary of an issuer which 
would not be qualified to use the exemption. 
These restrictions on the availability of the Rule 
were included for two primary reasons. First, Rule 
242 is in the nature of an experiment and repre- 
sents a significant departure from traditional dis- 
closure concepts. Second, the informational re- 
quirements of Rule 242 with respect to 
non-accredited purchasers, i.e., to provide the 
same kind of information specified in Part | of 
Form S-18 to the extent material, do not contem- 
plate offerings of limited partnership interests or 
offerings by issuers engaged in significant oil and 
gas or mining operations. Form S-18 would not 
provide guidance as to the specialized disclosure 
which would be required to be made in connection 
with any such offering of securities. 


In adopting Rule 242 the Commission further stat- 
ed that if, as part of its ongoing review of Form 
S-18, revisions are made to the Form in order to 
expand its availability similar changes may be 
made in the Rule 242 definition of “qualified issu- 
er.” In a companion release the Commission today 
announced amendments to Form S-18 which ex- 
pand its availability to certain mining companies 
and provide a new Item 7A which establishes dis- 
closure standards for such issuers.? In light of this 
action, the Commission is proposing to amend the 
Rule 242 definition of “qualified issuer’ by deleting 
subparagraph (a) (5)(iii). The proposal, if adopted, 
would permit certain mining companies to rely on 
that rule in the offer and sale of their securities. 


SUMMARY OF INITIAL REGULATORY 
FLEXIBILITY ANALYSIS 


The Commission has prepared an initial regulatory 
flexibility analysis in accordance with 5 U.S.C. 603 





‘Securities Act Release No. 6180 (January 17, 
1980) [45 FR 6362]. 


?Release No. 33-6299 (March 18, 1981) 
[ FR }. 
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regarding the amendments to Rule 242 proposed 
herein. 


The analysis notes that Rule 242 was adopted to 
provide small business with an alternative exemp- 
tion from registration which overcomes certain 
problems encountered in utilizing other available 
exemptive rules. Since Rule 242 has been in the 
nature of an experiment, it has been available to a 
limited class of ‘qualified issuers,” as defined in 
the Rule. The objective of the proposed amend- 
ments to Rule 242 is to expand this class to in- 
clude certain mining companies. In light of the 
comparable amendments to Form S-18, to which 
the disclosure requirements of Rule 242 are tied, 
as well as the absence of any substantial or 
unique administrative or enforcement problems 
with the Rule, the commission believes it is appro- 
priate to consider this expansion. A copy of the ini- 
tial regulatory flexibility analysis may be obtained 
by contacting Daniel Abdun-Nabi, Office of Small 
Business Policy, Division of Corporation Finance, 
U.S. Securities Exchange Commission, 500 North 
Capitol Street, N.W., Washington, D.C. 20549 
(202) 272-2644. 


TEXT OF PROPOSED AMENDMENTS 

It is proposed to amend Part 230 of 17 CFR Chap- 
ter Il by deleting paragraph (a)(5)(iii) of §230.242 
and redesignating paragraphs (iv) and (v) as (iii) 


and (iv) as follows: 


PART 230—GENERAL RULES AND REGULA- 
TIONS, SECURITIES ACT OF 1933 


§230.242 Exemption of limited offers and sales by 
qualified issuers. 


* * 


io: 


(iii) Is not a majority-owned subsidiary of an issuer 
which does not meet the qualifications for use of 
this rule as specified in paragraph (a)(5)(i) or (ii) of 
this rule. 


(iv) em 
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STATUTORY AUTHORITY 


The amendments to Rule 242 of the Securities Act 
of 1933 are being proposed pursuant to Sections 
3(b), 4(1), and 19(a), of that Act. 


[Secs. 3(b), 4(1), 19(a), 48 Stat. 75, 77, 85; sec. 
209, 48 Stat. 908; 59 Stat 167; sec. 6, 68 Stat. 
684; sec. 12, 78 Stat. 580; 84 Stat. 1480; sec. 
308(a)(1), (2), (3), 90 Stat. 56, 57; sec. 18, 92 
Stat. 275; sec. 2, 92 Stat. 962; (15 U.S.C. 77c(b), 
77d(1), 88s(a))] 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITY ACT OF 1933 
Release No. 6301/March 19, 1981 


Adoption of Notice-Of-Sales Forms for Transac- 
tions Pursuant to Section 4(6) and Rule 242 


ACTION: Adoption of amendments to notice-of- 
sales forms. 


SUMMARY: The Commission is adopting in final 
form a notice-of-sales form to be used by issuers 
that sell their securities in reliance upon new Sec- 
tion 4(6) of the Securities Act of 1933. Section 4(6) 
provides an exemption from registration under the 
Securities Act of 1933 for offers and sales of secu- 
rities by any issuer solely to one or more “accred- 
ited investors” if the aggregate offering price does 
not exceed the amount allowed under Section 3(b) 
of that Act. The exemption requires the issuer to 
file a notice of such sales with the Commission on 
such forms as the commission shall prescribe. 
This form is adopted today in response to the leg- 
islative amendments included in the Small Busi- 
ness Investment Incentive Act of 1980. The Com- 
mission, in addition, is adopting technical 
conforming amendments to Form 242 to reflect 
similar amendments to Form 4(6), and a technical 
conforming amendment to the instructions in Rule 
242 regarding the use of Form 242. 
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EFFECTIVE DATE: Thirty days after publication of 
this release in the Federal Register. Copies of re- 
vised Form 4(6) and Form 242 will be available 
from each of the Commission’s Regional Offices 
and the headquarters office, 500 North Capitol 
Street, Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: 
Suzanne Brannan, (202) 272-2644, Office of Small 
Business Policy, Division of Corporation Finance, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securi- 
ties and Exchange Commission today announced 
that it is adopting in final form Form 4(6) [17 CFR 
239.246], a notice-of-sales form to be used by is- 
suers that sell their securities in reliance upon 
Section 4(6)' of the Securities Act of 1933 (the 
“Securities Act’) [15 U.S.C. 77a et seq.]. Section 
4(6) was included in the Securities Act pursuant to 
the recently enacted Small Business Investment 
Incentive Act of 1980 (the “1980 Act’) [Pub. L. No. 
96-477 (October 21, 1980)]. It provides an ex- 
emption from the registration provisions of the Se- 
curities Act for transactions involving offers and 
sales of securities by an issuer solely to one or 
more “accredited investors’? if the aggregate 





'Section 4 of the Securities Act of 1933 (‘“Securi- 
ties Act’) provides, in pertinent part, that the provi- 
sions of Section 5 shall not apply to: 


(6) transactions involving offers or sales 
by an issuer solely to one or more ac- 
credited investors, if the aggregate of- 
fering price of an issue of securities of- 
fered in reliance on this paragraph does 
not exceed the amount allowed under 
Section 3(b) of this title, if there is no 
advertising or public solicitation in con- 
nection with the transaction by the issu- 
er or anyone acting on the issuer's be- 
half, and if the issuer files such notice 
with the Commission as the Commis- 
sion shall prescribe. 


2New Section 2(15) of the Securities Act provides: 


(15) the term “accredited investor’ shall 
mean— 


(i) a bank as defined in section 3(a)(21) 
of the Act whether acting in its individual 
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price does not exceed the amount allowed under 
Section 3(b) of the Securities Act.* No advertising 
or public solicitation is permitted in connection 
with such transactions, and the issuer is required 
to file a notice of such sales with the Commission 
on such forms as the Commission shall prescribe. 


In order to permit issuers immediately to utilize 
Section 4(6), the Commission adopted Form 4(6), 
effective November 14, 1980, on an interim basis, 
and sought public comment with respect to the 
form and content of a final notice.* 


Discussion 


The primary purpose of the Form 4(6) notice re- 
quirement is to elicit information which the Com- 
mission expects will be necessary in addressing 





or fiduciary capacity; an insurance com- 
pany as defined in section 2(13) of the 
Act; an investment company registered 
under the Investment Company Act of 
1980 or a business development com- 
pany as defined in section 2(a)(48) of 
that Act; a Small Business Investment 
Company licensed by the Small Busi- 
ness Administration; or an employee 
benefit plan, including an individual re- 
tirement account which is subject to the 
provisions of the Employee Retirement 
Income Securities Act of 1974, if the in- 
vestment decision is made by a plan fi- 
duciary, as defined in section 3(21) of 
such Act, which is either a bank, insur- 
ance company, or registered investment 
adviser; or 


(ii) any person who, on the basis of such 
factors as financial sophistication, net 
worth, knowledge, and experience in fi- 
nancial matters, or amount of assets un- 
der management qualifies as an accred- 
ited investor under rules and regulations 
which the Commission shall prescribe. 


3As amended by Section 301 of the 1980 Act, the 
ceiling amount of Section 3(b) is $5,000,000. 


4See Securities Act Release No. 6256 (November 
7, 1980) [45 FR 75182] (‘Interim Form Release’). 
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the effectiveness of the exemption as a capital- 
raising device for small business in a manner that 
is consistent with the public interest and the pro- 
tection of investors.5 Form 4(6) is designed to ena- 
ble an issuer to respond to most questions by sim- 
ply checking boxes or by filling in blanks. In 
response to its request for comment on interim 
Form 4(6) the Commission received one comment 
letter. Based partly on this commentary and pri- 
marily on its further review of Form 4(6), the Com- 
mission has determined to make the following 
technical amendments to the Form which are de- 
signed to result in a simpler, more understandable 
form for the user: (1) former Part C, Brief Narrative 
Information About the Issuer, has been combined 
with Part A, Basic Identification of Issuer; (2) the 
ranges provided for answering statistical informa- 
tion about the issuer in Part B have been revised; 
(3) former item B.6. regarding the number of 
shares held by non-affiliated shareholders has 
been deleted and a new item calling for the per- 
centage of shares outstanding held by nonaffi- 
liated persons and an instruction defining “non- 
affiliated person” included; (4) former item B.9. 
regarding part-time employees has been deleted, 
and item B.8 has been revised to call for the num- 
ber of fulltime equivalent employees, and a defini- 
tion of the term “full-time equivalent employees’ 
has been included; and (5) item C.4. in Form 4(6), 
and item C.5. in Form 242, will contain spaces to 
subtract expenses in connection with the issuance 
from the aggregate offering price to arrive at the 
figure for adjusted gross proceeds. 


Amendments to Form 242 


Rule 242 [17 CFR 230.242] promulgated under 
Section 3(b) of the Securities Act, provides an ex- 
emption from registration for sales of securities by 
domestic or Canadian corporate issuers to an un- 





Sin its report on S.2990, which proposed Section 
4(6) as finally adopted by the House, the Senate 
Committee on Banking, Housing and Urban Affairs 
stated that it “anticipates that the Commission will 
monitor the effectiveness of the exemption to eval- 
uate whether it is consistent with the underlying 
objectives of the federal securities laws to protect 
the integrity of the securities markets and fosters 
investor confidence in the capital formation proc- 
ess.” S. Rep. No. 958, 96th Cong., 2d Sess. at 45 
(1980). 
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limited number of accredited persons as defined in 
the rule, and to 35 non-accredited persons. Form 
4(6) is substantially similar to Form 242, the 
notice-of-sales form required by issuers for securi- 
ties issued pursuant to Rule 242, except certain 
information that would be inapplicable to a Section 
4(6) offering has been deleted. In view of the sub- 
stantial similarity in purpose and content of Form 
4(6) and 242, the Commission has determined 
that technical amendments similar to those being 
made to Form 4(6) should be made in Form 242. 


Amendment to Rule 242 


Paragraph (h) of Rule 242 provides instructions 
regarding the filing and updating of Form 242. In 
view of the reformatting of certain items in Form 
242 as described above, the Commission is 
adopting a technical amendment to Rule 242 
(h)(3) to reflect the appropriate items of Form 242 
as revised. 


Procedural Matters 


In view of the substantial similarity in purpose and 
content of Form 242 and 4(6), and in view of the 
technical and clarifying nature of the amendments, 
the Commission believes it is appropriate to adopt 
Form 4(6) in final form and the amendments to 
Form 242 and Rule 242. Accordingly, the Commis- 
sion pursuant to Section 553(b) of the Administra- 
tive Procedure Act [5 U.S.C. 553(b)] for good 
cause finds that prior notice and comment is im- 
practicable, unnecessary, and contrary to the pub- 
lic interest. 


Regulatory Flexibility Act Considerations 


The Commission believes that the requirement for 
a regulatory flexibility analysis pursuant to the 
Regulatory Flexibility Act [5 U.S.C. 604(b)]} is inap- 
plicable because Form 4(6) was adopted prior to 
the effective date of that act, and because the 
amendments to Form 4(6), Form 242, and Rule 
242 are considered technical and are not being 
published for notice and comment pursuant to the 
Administrative Procedure Act. 


Text of Amendments 


Part 239 of Chapter II of Title 17 of the Code of 
Federal Regulations is amended as follows: 
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PART 239—FORMS PRESCRIBED UNDER THE 
SECURITIES ACT OF 1933 


1. By adding §239.246, to read as follows: 


§239.246 Form 4(6), notice-of-sales of securities 
pursuant to section 4(6) of the Securities Act of 
1933. 


(a) Five copies of a notice on this form 
shall be filed with the Commission: 


(1) No later than 10 days after the first 
sale of securities in any issue is 
made in reliance on section 4(6) of 
the Securities Act of 1933. 


No later than 10 days after the com- 
pletion date of the offering of such 
issue: Provided, however, that only 
one notice need be filed if the offer- 
ing of the issue is completed within 
the 10-day period described in par- 
agraph (a)(1) of this section and this 
form is filed not later than at the 
conclusion of that period but subse- 
quent to the completion of the offer- 
ing of the issue; and 


Every six months after the first sale 
of securities in the issue made in re- 
liance on section 4(6) unless the fi- 
nal notice required by paragraph 
(a)(2) of this section has been filed. 


If more than one notice is required 
to be filed as to any issue of securi- 
ties offered in reliance on section 
4(6), notices other than the original 
notice need only report the issuer’s 
name and the information in re- 
sponse to Part C and any material 
changes in Parts A and B from the 
facts previously reported. 


(c) A notice on this form shall be 
deemed to be filed with the Commis- 
sion: 


(1) As of the date on which it is re- 
ceived at the Commission's princi- 
pal office in Washington, D.C., or 
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(2) If the notice is delivered to the Com- 
mission after the date on which it is 
required to be filed, as of the date 
on which the notice is mailed by 
means of United States registered 
or certified mail to the Commis- 
sion’s Office of Small Business Poli- 
cy, Division of Corporation Finance, 
at the Commission's principal office 
in Washington, D.C. 


2. By amending §239.242 as follows: 


§239.242 Form 242, notice of sales of securities 
pursuant to §230.242 of this chapter. 


* * * * 


(b) If more than one notice is required to be filed 
pursuant to paragraph (h)(1) of the rule as to any 
issue of securities offered in reliance thereon, no- 
tices other than the original notice need only re- 
port the information in response to Part C and any 
material changes in part A and B from the facts 
previously reported. 


* * 


Part 230 of Chapter II of title 17 of the Code of 
Federal Regulations is amended as follows: 


PART 230—GENERAL RULES AND REGULA- 
TIONS, SECURITIES ACT OF 1933 


By amending paragraph (h)(3) of §230.242 to read 
as follows: 


* 


§230.242 Exemption of limited offers and sales by 
qualified issuers. 


(h) x kek 


(3) If more than one notice is required to be filed 
pursuant to paragraph (h)(I) of this rule as to any 
issue of securities offered in reliance thereon, no- 
tices other than the original notice need only re- 
port the information required by Part C and any 
material change in the facts from those set forth in 
parts A and B of the original notice. 


* * * 
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EFFECTIVE DATE: Adopted Form 4(6) and 
amended Form 242 are effective thirty days after 
publication of this release in the Federal Register. 


AUTHORITY: The Commission hereby adopts 
Form 4(6) pursuant to Sections 4(6) and 19(a) of 
the Securities Act of 1933 [Sec. 19(a), 48 Stat. 85; 
Sec. 209, 48 Stat. 908; Sec. 308(a), (2), 90 Stat. 
57; 15 U.S.C. 77s(a)] and amends Form 242 pur- 
suant to Sections 3(b) and 19(a) of the Securities 
Act of 1933. [Secs. 3(b), 19(a), 48 Stat. 75, 85; 
Sec. 209, 48 Stat. 908; 59 Stat. 167; 84 Stat. 
1480; Sec. 308(a)(1),(2),(3), 90 Stat. 56, 57; Sec. 
18, 92 Stat. 275; sec. 2, 92 Stat. 962; 15 U.S.C. 
77c(b), 77s(a)] 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17624/March 13, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE MIDWEST CLEARING 
CORPORATION 


(File No. SR-MCC-81-1) 


Midwest Clearing Corporation (“MCC”) submitted 
on March 9, 1981, a proposed rule change under 
19b-4 to revise its fee schedule to reflect in- 
creased operational costs due to inflation and sys- 
tems enhancements. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereun- 
der. At any time within sixty days of the filing of 
such proposed rule change, the Commission may 
summarily abrogate the rule change if it appears 
to the Commission that such action is necessary 
or appropriate in the public interest, for the protec- 
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tion of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
March 16, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-MCC-81-1. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 
zation. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17625/March 13, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE MIDWEST SECURITIES 
TRUST COMPANY 


(File No. SR-MSTC-81-1) 


Midwest Securities Trust Company (‘‘“MSTC’’) 
submitted on March 9, 1981, a proposed rule 
change under 19b-4 to revise its fee schedule to 
reflect increased operational costs due to inflation 
and systems enhancements. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereun- 
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der. At any time within sixty days of the filing of 
such proposed rule change, the Commission may 
summarily abrogate the rule change if it appears 
to the Commission that such action is necessary 
or appropriate in the public interest, for the protec- 
tion of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
March 16, 1981 Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-MSTC-81-1. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 


zation. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17626/March 13, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE DEPOSITORY TRUST 
COMPANY 


(File No. SR-DTC-81-1) 


The Depository Trust Company (“DTC”) submitted 
a rule change on February 25, 1981, that places 
an upper limit of $200,000,000 on the aggregate 
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amount of all contributions to DTC’s Participant 
Fund. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-—4 thereun- 
der. At any time within sixty days of the filing of 
such proposed rule change, the Commission may 
summarily abrogate the rule change if it appears 
to the Commission that such action is necessary 
or appropriate in the public interest, for the protec- 
tion of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
March 16, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal! Regis- 
ter. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-DTC-81-1. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 
zation. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17627/March 13, 1981 


In the Matter of 


Chicago Board Options Exchange, 
incorporated 

141 West Jackson Street 

Chicago, Illinois 60604 


(SR-CBOE-80-28) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On December 29, 1980, the Chicago Board Op- 
tions Exchange, Incorporated filed with the Com- 
mission, pursuant to Section 19(b)(1) of the Secu- 
rities Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) 
(the “Act’) and Rule 19b-—4 thereunder, copies of 
a proposed rule change which permits, when unu- 
sual trading conditions exist, two floor officials to 
waive the requirements of Rule 8.7 (b)(i), with re- 
spect to maximum bid/ask differentials, in those 
options series 10 or more points in the money to 
allow marketmakers to make bid/ask differentials 
as wide as the quotation in the primary market for 
the underlying security. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by publication of a Commission 
Release (Securities Exchange Act Release No. 
17485, January 26, 1981) and by publication in the 
Federal Register (46 FR 10580, February 3, 
1981). No comments were received with respect 
to the proposed rule change. 


The commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to a national securities exchange, and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 
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For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17628/March 13, 1981 


A notice has been issued giving interested per- 
sons until April 2, 1981 to comment on the appli- 
cations of the Midwest Stock Exchange for unlist- 
ed trading privileges in the common stock ($1 par 
value) of COMMODORE INTL. LIMITED and the 
common stock ($1.25 par value) of RICHARD- 
SON-VICKS, INC. which are listed and registered 
on one or more other national securities ex- 
changes and are reported in the consolidated 
transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17629/March 13, 1981 


A notice has been issued giving interested per- 
sons until April 2, 1981 to comment on the appli- 
cation of the Philadelphia Stock Exchange for un- 
listed trading privileges in the common stock ($.10 
par value) of SHEARSON LOEB RHOADES, INC. 
which is listed and registered on one or more other 
national securities exchanges and is reported in 
the consolidated transaction reporting system. 





SECURITIES EXCHANGE OF 1934 
Release No. 17630/March 13, 1981 


An order has been issued granting the application 
of the New York Stock Exchange to strike the 
common stock (no par value) of WABASH, INC. 
from listing and registration thereon. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17631/March 16, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE NEW YORK STOCK EX- 
CHANGE, INC. 


File No. SR-NYSE-81-5 


The New York Stock Exchange, Inc. (“NYSE”) 
submitted on February 5, 1981, a proposed rule 
change under Rule 19b—4 to establish a regulatory 
framework for trading standardized options on ob- 
ligations issued or guaranteed by the U.S. Gov- 
ernment or by quasi-governmental corporations 
other than obligations quaranteed by the Govern- 
ment National Mortgage Association (‘““GNMAs’).! 
In particular, the NYSE proposes to modify and 
expand its existing options rules (‘upstairs 
rules’)? to enable it to implement a government 
securities options program.? The NYSE also pro- 
poses to adopt certain additional rules (“opera- 
tional rules’) relating to such operational matters 
as trading restrictions, floor procedures, exercise 
and delivery requirements, and comparison and 
clearing procedures. The proposed modification 
and expansion of the NYSE’s upstairs rules, to- 
gether with certain of the operational rules, have 
been derived principally from the proposed rule 
change filed by the CBOE to modify its rules to 
provide for government securities options trading.* 





1Notice of a proposed rule change by the NYSE to 
establish a regulatory framework for GNMA op- 
tions previously was given by publication of a 
Commission Release (Securities Exchange Act 
Release No. 17578, February 26, 1981) and by 
publication in the Federal Register (46 FR 15245, 
March 4, 1981). 


2The NYSE’s existing options rules, in large part, 
consist of sales practice rules applicable to mem- 
ber firms that deal with public customers in con- 
nection with equity options that are listed and 
traded on the options exchanges. See NYSE 
Rules 700 through 791. 


3|nitially, the NYSE contemplates limiting its gov- 
ernment securities options program to options on 
bills, notes and bonds issued by the U.S. Treas- 
ury. 


4File No. SR-CBOE-80-8. 
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The operational rules, for the most part, are sub- 
stantially identical to the options rules of the Amer- 
ican Stock Exchange, Inc. (“Amex’).5 In addition, 
the NYSE proposes to amend its Certificate of In- 
corporation and its Constitution to establish an ad- 
ditional class of physical access memberships for 
the purpose of effecting transactions in put and 
call options on non-equity securities. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
March 16, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 60 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Refer- 
ence should be made to File No. SR-NYSE-81-5. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be availa- 
ble at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








5See generally Amex Rules 900 through 991. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17632/March 16, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE AMERICAN STOCK EX- 
CHANGE, INC. 


File No. SR-Amex-81-1 


The American Stock Exchange, Inc. (‘Amex’) 
submitted on March 3, 1981, a proposed rule 
change under Rule 19b-4 to amend its options 
rules to establish a program for trading standard- 
ized options on U.S. Treasury securities.' 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
March 16, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 60 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Refer- 
ence should be made to File No. SR-Amex-81-1. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be availa- 
ble at the principal office of the above-mentioned 
self-regulatory organization. 


‘Initially, Amex contemplates limiting its Treasury 
securities options program to options on bills and 
bonds. 


482/SEC DOCKET 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17633/March 16, 1981 


A notice has been issued giving interested per- 
sons until April 6, 1981 to comment on the appli- 
cation of CANADIAN JAVELIN LIMITED to with- 
draw its common stock (no par value) from listing 
and registration on the American Stock Ex- 
change. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17634/March 16, 1981 


A notice has been issued giving interested per- 
sons until April 6, 1981 to comment on the appli- 
cations of the Cincinnati Stock Exchange for un- 
listed trading privileges in the common stock 
($2.50 par value) of CENTRAL TELEPHONE & 
UTILITIES CORP. and the common stock ($6 2/3 
par value) of NEW YORK STATE ELECTRIC & 
GAS CORP. which are listed and registered on 
one or more other national securities exchanges 
and are reported in the consolidated transaction 
reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17635/March 16, 1981 


A notice has been issued giving interested per- 
sons until April 6, 1981 to comment on the appli- 
cation of the Pacific Stock Exchange for unlisted 
trading privileges in the common stock ($.10 par 
value) of SEAGULL PIPELINE CORP., which is 
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listed and registered on one or more other national 
securities exchanges and is reported in the con- 
solidated transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17636/March 16, 1981 


In the Matter of Application of the 


MIDWEST STOCK EXCHANGE, 
INCORPORATED 


For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TION FOR UNLISTED TRADING PRIVILEGES 


The Midwest Stock Exchange (‘MSE’) has filed 
an application with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act 


of 1934 (‘‘Act’’) and Rule 12f-1 [17 CFR 
240.12f-1] thereunder, for unlisted trading privi- 
leges in the following security which is listed on 
another national securities exchange: 


Seagull Pipeline Corp. 
Common Stock, $.10 Par Value (File 
No. 7-5864)' 


The Commission finds that approval of the MSE’s 
application for unlisted trading privileges in this se- 
curity is consistent with the maintenance of fair 
and orderly markets and the protection of invest- 
ors. As a national securities exchange registered 
with the Commission pursuant to Section 6 of the 
Act, the MSE is subject to the provisions of para- 
graph (b) of that section, and to the Commission’s 
inspection authority and oversight responsibility 
under Sections 17 and 19 of the Act and the rules 
and regulations thereunder. In addition, transac- 





‘Notice of this application was given by publica- 
tion in the Federal Register. 46 FR 14240 (Febru- 
ary 26, 1981). The Commission has received no 
comments with respect to this application. 
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tions in the subject security, regardiess of the mar- 
ket in which they occur, are reported in the consol- 
idated transaction reporting system contemplated 
by Rule 11Aa3-1 under the Act [17 CFR 
240.11Aa3-—1]. The availability of last sale infor- 
mation for the subject security should contribute to 
pricing efficiency and to ensuring that transactions 
on the MSE are executed at prices which are rea- 
sonably related to those occurring in other mar- 
kets. Finally the Commission has received no 
comments indicating that the granting of this appli- 
cation would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the MSE application will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the pruposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the application 
for unlisted trading privileges on the Midwest 
Stock Exchange in the above named security is 
hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17637/March 18, 1981 


The Securities and Exchange Commission an- 
nounced, pursuant to Section 12(k) of the Securi- 
ties Exchange Act of 1934 (“Exchange Act’), the 
temporary suspension of over-the-counter trading 
of the securities of Gulf Energy Corporation 
(“GEC”), a Utah corporation with its principal ex- 
ecutive office in Salt Lake City, for the ten day pe- 
riod commencing at 1:30 p.m. on March 18, 1981 
and terminating at midnight (EST) on March 27, 
1981. 


The Commission suspended trading in the securi- 
ties of GEC because it appears that there is a lack 
of adequate and accurate information available to 
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the public concerning the status of GEC’s oil and 
gas interests in Cheyenne County, Nebraska, 
which has been featured prominently in certain of 
GEC’s public statements and market reports. Drill- 
ing information provided to the Commission indi- 
cates that the three wells drilled subsequent to the 
initial well are dry or marginal. Corporate insiders 
have sold over 840,000 shares of GEC stock dur- 
ing the past year and have filed Form 144’s indi- 
cating an intention to sell or sales of almost two 
million shares. 


Broker-dealers, shareholders and prospective pur- 
chasers should carefully consider the foregoing in- 
formation and ensure themselves that they have 
accurate and complete information concerning 
GEC in connection with any transactions in securi- 
ties with GEC. Furthermore, brokers and dealers 
should be alert to the fact that, pursuant to Rule 
15c2-11 under the Exchange Act, at the termina- 
tion of the trading suspension, no quotation may 
be entered unless and until they have strictly 
complied with all of the provisions of said rule. If 
any broker or dealer has any questions as to 
whether or not he has complied with said rule, he 
should not enter any quotation but immediately 
contact the staff of the Division of Enforcement in 
Washington, D.C. If any broker or dealer is uncer- 
tain as to what is required by Rule 15c2-11, he 
should refrain from entering quotations relating to 
the securities in question until such time as he has 
familiarized himself with said rule and is certain 
that all of its provisions have been met. If any bro- 
ker or dealer enters any quotation which is in vio- 
lation of said rule, the Commission will consider 
the need for prompt enforcement action. 


lf any broker-dealer or other person has any infor- 
mation which may relate to this matter, the Divi- 
sion of Enforcement of the Securities and ex- 
change Commission should be telephoned at 
(202) 272-2287. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17638/March 18, 1981 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
CHICAGO BOARD OPTIONS EXCHANGE, INC. 
PACIFIC STOCK EXCHANGE, INC. 
PHILADELPIA STOCK EXCHANGE, INC. 


Application pursuant to Section 11A(a)(3)(B) of the 
Securities Exchange Act of 1934 


File No. S7-820 
ORDER 


Notice is hereby given that the Securities and Ex- 
change Commission (‘‘Commission” or “SEC”) 
has issued an order, pursuant to Section 
11A(a)(3)(B) of the Securities Exchange Act of 
1934 (‘‘Act”),’ authorizing certain self-regulatory 
crganizations to act jointly in accordance with a 
plan filed with the Commission, with respect to 
matters as to which they share authority under the 
Act in planning, developing, operating and reg- 
ulating a national market sysiem facility consisting 
of a system for the collection and dissemination of 
consolidated options last sale reports and quota- 
tion information. The order authorizes those self- 
regulatory organizations to implement that facility 
on a permanent basis as a means of facilitating a 
national market system in accordance with the re- 
quirements of Section 11A of the Act. 


|. Background 


On January 22, 1976, the Commission, by order, 
granted registration as a securities information 





1Section 11A(a)(3)(B) authorizes the Commission, 
in furtherance of its statutory directive to facilitate 
the establishment of a national market system, by 
rule or order, 


to authorize or require self-regulatory 
organizations to act jointly with respect 
to matters as to which they share au- 
thority under [the Act] in planning, de- 
veloping, operating or regulating a na- 
tional market system (or a subsystem 
thereof) or one or more facilities thereof. 
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processor to the Options Price Reporting Authority 
(“OPRA”),? upon finding, among other things that 
OPRA was so organized and had the capacity to 
carry out its functions as a securities information 
processor.? At that time, OPRA’s functions were 
limited to the collection and dissemination of op- 
tions last sale reports. 


On October 24, 1979, OPRA filed under Section 
11A(a)(3)(B) of the Act a plan for the collection 
and dissemination of options last sale reports and 
quotation information (‘Plan’) to be administered 
by OPRA.* The Plan provides that OPRA is au- 
thorized to administer and make all policy deci- 
sions under the Plan, in particular, (1) setting 
standards governing the method and format for re- 
porting options last sale reports and quotation in- 
formation; (2) prescribing the forms of contracts to 
be entered into with vendors, subscribers, news 
services, purveyors of data processing services, 
and others; (3) setting standards to be applied in 
determining the qualifications of persons to re- 
ceive last sale reports or quotation information in 
any capacity; (4) determining the level of fees to 
be paid to the parties by vendors, subscribers, 
news services or others for services related to op- 
tions last sale reports or quotations; and (5) de- 


termining policy questions relating to budgetary or 
financial matters. 


On January 22, 1980, the Commission published 
notice of receipt of the Plan and solicited com- 
ments from interested persons.® In its request for 





2OPRA is a committee consisting of representa- 
tives of the four national securities exchanges 
presently authorized by the Commission to trade 
standardized options contracts: the American 
Stock Exchange, Inc. (‘““Amex’’), the Chicago 
Board Options Exchange, Inc. (“CBOE”), the Pa- 
cific Stock Exchange, Inc. (‘PSE’) and the 
Philadelphia Stock Exchange, Inc. (“Phix’.) 


3Securities Exchange Act Release No. 12035 
(January 22, 1976), 41 FR 4369. 


4The Plan provides that any national securities ex- 
change approved by the Commission for trading in 
standardized options may become a party to the 
Plan. 


5Securities Exchange Act Release No. 16519 
(January 22, 1980), 45 FR 6677. 
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comment, the Commission cited three areas war- 
ranting additional consideration. First, the Com- 
mission requested comment on whether the Plan 
should specify the current level of those fees 
which the Plan authorizes OPRA to charge for its 
services or the manner in which OPRA would cal- 
culate these fees. Second, the Commission re- 
quested comment on whether the Plan should de- 
fine the time parameters within which quotations 
and reports of completed transactions must be en- 
tered into the system. Specifically, the Commis- 
sion noted that, while the Plan required that (i) 
transactions be reported “promptly,” (ii) ‘late’ 
transactions be identified, and (iii) quotations re- 
flect the “current” market, it did not define those 
terms. Third, the Commission requested comment 
on the reasonableness of the Plan’s weighted 
voting arrangements, under which the Amex and 
the CBOE, because of their respective trading 
volume, would control more than 70% of the voting 
authority.® 


In response to the Commission's request for com- 
ment, the Commission received six comment let- 
ters, including letters from three of the options ex- 
changes who were parties to the proposed Plan, 
the National Association of Securities Dealers, 
Inc., (“NASD”), one securities information vendor, 
and one broker-dealer.” Subsequently, the options 





The Plan, as submitted on October 24, 1979, pro- 
vided that each participant's percentage of the to- 
tal voting authority would correspond to such 
party’s percentage of the total number of com- 
pared trades submitted for clearing to the Options 
Clearing Corporation during the previous year. 


7See letter from Allen R. Frischkorn, Jr., attorney 
for GTE Information Systems Inc., to George A. 
Fitzsimmons, Secretary, SEC, dated March 19, 
1980 (““GTE Letter’); letter from Nicholas A. 
Giordano, Executive Vice President, Phix, to 
George A. Fitzsimmons, Secretary, SEC, dated 
March 11, 1980 (‘‘Phix letter’); letter from Robert 
J. Birnbaum, President, Amex, to George A. 
Fitzsimmons, Secretary, SEC, dated March 26, 
1980; letter from Gordon S. Macklin, President, 
NASD, to George A. Fitzsimmons, Secretary, 
SEC, dated March 26, 1980 (‘NASD Letter’); let- 
ter from Scott L. Lager, Executive Vice President 
and General Counsel, CBOE, to George A. 
Fitzsimmons, Secretary, SEC, dated March 19, 
1980 (“CBOE Letter’); and letter from James P. 
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exchanges requested that the Commission defer 
action on the Plan in light of on-going negotiations 
among the OPRA participants regarding the terms 
of the Plan. On January 28, 1981, OPRA filed a re- 
vised form of the Pian which responded to various 
of the questions raised by the Commission. After 
consideration of the revised Plan and the com- 
ments received,® the Commission has determined 
to approve the Plan, as revised, under Section 
11A(a)(3)(B) of the Act. 


ll. Discussion 
A. Fees 


One commentator urged that the Plan should 
specify either the current level of fees charged or 
the method by which fees will be calculated to en- 
sure that OPRA does not deny access to any per- 
son by virtue of the imposition of unreasonable ac- 
cess fees.2 While certain OPRA participants 
raised the concern that inclusion of fees in the 
Plan might result in unreasonable delays in 
revising those fees, both Amex and CBOE indicat- 





FOOTNOTE, Continued 


Dolan, Vice President, Merrill Lynch, Pierce, 
Fenner & Smith, Inc. to George A. Fitzsimmons, 
Secretary, SEC, dated March 10, 1980 (‘Merrill 
Letter’). The Commission has also received a let- 
ter from the PSE which it has included in File No. 
S7-820. See letter from Charles J. Henry, Presi- 
dent, Pacific Stock Exchange, Inc., to Andrew M. 
Klein, Director, Division of Market Regulation, dat- 
ed May 24, 1979 (“PSE Letter’). 


8The following discussion omits reference to cer- 
tain concerns reflected in a number of comments 
received from the options exchanges because 
these concerns have been mooted by the acquies- 
cence of all of the options exchanges in the filing 
of the revised Plan. 


°See GTE Letter, supra note 7. In addition, one of 
the options exchanges objected to the allocation 
of revenues with respect to quotation information 
based on trading volume. See Phix Letter, supra 
note 7. This objection has been mooted by Phix’s 
acquiescence in the filing of the revised Plan. 
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ed that they did not object to including fees in the 
Plan if they were permitted to revise fees without 
prior Commission approval subject to subsequent 
Commission opportunity to abrogate the revised 
fee structure.'° In accordance with this comment, 
the revised Plan contains the fee structure for op- 
tions last sale reporting,'' and provides that fee 
changes may be put inte effect upon filing with the 
Commission. The revised Plan also provides that 
any such change may be summarily abrogated by 
the Commission within 60 days of the date of the 
filing. 


The Commission believes that the provisions re- 
garding fees contained in the revised Plan are re- 
sponsible to the comments of the Commission and 
others.'2 The fee provisions in the revised Plan 
recognize both the Commission’s concern that the 
current level of OPRA fees be included as part of 





1°9See Amex and CBOE Letters, supra note 7. 


11As discussed below (see note 12, infra), the 
Plan does not currently contain a fee structure for 
receipt of options quotation information. 


12In its comment letter, GTE noted that the Plan 
as originally filed did not indicate whether OPRA 
intended to charge separate fees to subscribers 
for receipt of options last sale reports and quota- 
tion information. GTE further noted that, if OPRA 
did charge separately for those services, it would 
require GTE to make substantial technical adjust- 
ments to its display systems. See GTE Letter, su- 
pra note 7. The revised Plan contains a fee struc- 
ture only with respect to the receipt of options last 
sale reports. See Exhibit A to revised Plan. How- 
ever, the revised Plan contemplates the possibility 
that OPRA may contract separately for the dis- 
semination of last sale reports and quotation infor- 
mation. See revised Plan, Section VII(b). The 
OPRA participants have indicated their intention to 
continue to charge only for last sale reports. See 
letter from Michael Meyer, Schiff & Waite, counsel 
to OPRA, to Michael Cavalier, Division of Market 
Regulation, dated February 12, 1981, included in 
File No. S7-820. The Commission requests the 
OPRA participants to give careful consideration to 
the concerns raised by GTE prior to the imposition 
of separate fees or charges for the receipt of last 
sale reports and quotation information. 
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the Plan and OPRA’s concern that it be able to re- 
vise its fees expeditiously.'% 


B. Voting Procedures 


While the PSE and the Phix'* objected that the 
weighted voting procedure was unreasonable and 
that a one participant-one vote procedure should 
be required, the Amex and the CBOE argued that 
such voting procedures constituted a reasonable 
compromise.'® In response to the concerns ex- 
pressed by PSE and Phix, the revised Plan pro- 
vides that action by OPRA will be taken upon the 
affirmative vote of a majority of all of the partici- 
pants and that each of the four participants has 
one vote. However, the Plan provides that, in the 
event that the initial vote results in a tie, each par- 
ticipant will be allocated a percentage of the total 
voting authority determined by dividing the number 
of compared trades submitted for clearing to the 
Options Clearing Corporation by that participant 
during the preceding year by the total number of 
all options transactions so reported by all partici- 
pants during that same period. 


The Commission believes that the voting proce- 
dures contained in the revised OPRA Plan repre- 
sent a reasonable compromise among the various 
options exchanges. While the weighted tie- 
breaking voting procedure continues to favor ex- 
changes with greater trading volume, the Commis- 
sion recognizes the need for such a procedure as 
long as OPRA continues to have an even number 





13On February 19, 1981, the Commission adopted 
Rule 11Aa3-2 under the Act, which establishes 
procedures and requirements for national market 
system plans. See Securities Exchange Act Re- 
lease No. 17580 (February 26, 1981). The provi- 
sions in the revised Plan with respect to OPRA 
fees are consistent with paragraph (c)(3) of that 
rule. In addition, since the Plan is being approved 
prior to the effective date of Rule 11Aa3-2, no ad- 
ditional filing of the Plan will be required under that 
rule. See Rule 11Aa3-—2(c)(5). 


14See PSE and Phix Letters, supra note 7. The 
NASD agreed with those OPRA participants who 
objected to the proposed weighted voting authori- 
ty. See NASD Letter, supra note 7. 


15See Amex and CBOE Letters, surpa note 7. 
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of participants. Moreover, because the Plan pro- 
vides that no party can exercise more than 50 per- 
cent voting authority, regardless of trading vol- 
ume, and because action by OPRA taken under 
the tie-breaking procedure requires the affirmative 
vote of not less than two-thirds of the total voting 
authority, no one exchange can exercise dominant 
voting authority in the event of a tie-breaking vot- 
ing procedure. 


C. Time Parameters 


One commentator shared the Commission’s con- 
cerns regarding the absence in the Plan of specific 
time parameters within which last sale reports and 
quotation information would be entered into the 
system.'® However, the options exchanges argued 
that there were practical limitations on the ability 
of the exchanges to provide specific time parame- 
ters or define “late” or “current” last sale reports. 
In addition, they argued that last sale reports are 
generally collected promptly. While the revised 
Plan did not modify the provisions relating to the 
collection and dissemination of quotation informa- 
tion, it added a provision requiring each of the 
OPRA participants to use its ‘best efforts” to 
transmit last sale reports to the OPRA system, 
properly sequenced, within two minutes of the time 
of execution. In addition, any last sale report 
transmitted more than two minutes after execution 
is required to be identified as “late.” 


The Commission believes that the modifications in 
the Plan regarding the collection and dissemina- 
tion of last sale reports are an appropriate step to- 
ward improving reporting of last sale information. 
The Commission also believes, however, that the 
OPRA participants should strive to establish time 
parameters with the same specificity as is current- 
ly provided under the terms of the plan governing 
the implementation and operation of the consoli- 
dated transaction reporting system (“CTA 
Plan’).'7 With respect to the reporting of quotation 





16See Merrill Letter, supra note 7. 


17The CTA Plan provides that, in general, last sale 
prices will be reported within 90 seconds after ex- 
ecution. See CTA Plan, Section VII(a). The Com- 
mission anticipates that the options exchanges will 
continue to explore whether options last sale re- 
porting may be improved either through increased 
use of automation or additional floor reporters. 
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information, the Commission recognizes that the 
large crowds which frequently typify options trad- 
ing may create difficulties in establishing specific 
parameters for the reporting of quotation informa- 
tion and that it therefore may be appropriate to ob- 
tain from quotation information only a “sense of 
the market.’ '® Accordingly, the Commission has 
determined to approve the Plan without any further 
changes with respect to the collection and dissem- 
ination of quotation information. However, the 
Commission encourages the options exchanges to 
reconsider this matter in connection with further 
progress in enhancing the technical operation of 
the options markets. 


IT IS HEREBY ORDERED, pursuant to Section 
11A(a)(3)(B) of the Act, that the self-regulatory or- 
ganizations named above are authorized to act 
jointly in planning, developing, operating or 
regulating a national market system facility 
consisting of a system for the collection and dis- 
semination of consolidated options last sale re- 
ports and quotation information in accordance with 
the terms of the Plan. This order is subject to mod- 
ification or revocation at any time if the Commis- 
sion determines that such action is necessary or 
appropriate in light of progress made toward a na- 
tional market system or otherwise in furtherance of 
the purposes of the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


March 18, 1981 








18See Securities Exchange Act Release No. 
16701 (March 26, 1980), at 35-37, 45 FR 21426, 
21431-21432. 
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SECURITIES EXCHANGE ACT OF 1934 
RELEASE NO. 17639/March 18, 1981 


Administrative Proceeding 
File No. 3-5934 


In the Matter of 


BEVILL, BRESLER & SCHULMAN INCORPO- 
RATED 


(No. 8-18885) 
JAMES W. WINTER 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these proceedings ordered pursuant to Sections 
15(b) and 19(h) of the Securities Exchange Act of 
1934 (the “1934 Act’), Respondent James W. 
Winter has submitted an offer of Settlement which 
the Commission has determined to accept.’ Solely 
for the purpose of settling these proceedings and 
without admitting or denying the allegations, con- 
tained in the Order for Public Proceedings (the 
“Order’), Respondent James W. Winter consents 
to the findings of violations and the sanctions con- 
tained in this order.2 


On the basis of the Order and the Offer of Settle- 
ment, the Commission finds that: 


(1) James W. Winter wilfully violated and wilfully 
aided and abetted violations of Section 17(a) of 
the Securities Act of 1933 and Section 10(b) of the 





1The Order for Public Proceedings in this matter 
was issued on December 12, 1980. Simultaneous- 
ly therewith, the Commission issued an order im- 
posing remedial sanctions with respect to 15 re- 
spondents in this proceeding. See Securities 
Exchange Act Release No. 17373 (December 12, 
1980). On February 18, 1981, the Commission is- 
sued another order imposing remedial sanctions 
on two additional respondents. See Securities Ex- 
change Act Release No. 17555 (February 18, 
1981). 


2The findings herein are not binding on any other 
respondent named in this proceeding. 
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1934 Act and Rule 10b-5 thereunder, as alleged 
in the Order. 


(2) It is appropriate and in the public interest to 
impose the sanctions specified in the Offer of Set- 
tlement submitted by James W. Winter. 


Accordingly, IT IS ORDERED that, effective April 
14, 1981, James W. Winter be and hereby is sus- 
pended from association with any broker or dealer, 
investment company, investment adviser, or mu- 
nicipal securities dealer for a period of 20 calendar 
days. 


By the Commission 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17640/March 18, 1981 


In the Matter of the 


Philadelphia Stock Exchange, Inc. 
17th Street and Stock Exchange Place 
Philadelphia, PA 19103 


(SR-Phix-80-28) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On December 23, 1981, the Philadelphia Stock 
Exchange, Inc. (“Phix’’) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act’) and Rule 19b-4 thereunder, copies of a 
proposed rule change which would amend its list- 
ing fee schedule for stocks and warrants and for 
bonds and similar securities listed on the Phix by 
increasing the annual maintenance fee from $750 
to $1,000 for one such listing by an issuer and by 
increasing from $150 to $250 the fee for each ad- 
ditional issue of securities listed by the same issu- 
er. The proposed increase in listing fees would not 
apply to options. 
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Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by publication of a Commission 
Release (Securities Exchange Act Release No. 
17435, January 9, 1981) and by publication in the 
Federal Register (46 FR 13623, February 23, 
1981). No comments were received with respect 
to the proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to national securities exchanges and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b) (2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 17641/March 19, 1981 


In the Matter of 


TIDELANDS CAPITAL CORPORATION 


Admin. Proc. File No. 3-6012 


ORDER INSTITUTING PROCEEDINGS PURSU- 
ANT TO SECTION 15(c) (4) OF THE SECURI- 
TIES EXCHANGE ACT OF 1934 AND FINDINGS 
AND ORDER OF THE COMMISSION 


The Commission deems it appropriate and in the 
public interest following an investigation by its Di- 
vision of Enforcement that proceedings be insti- 
tuted against Tidelands Capital Corporation 
(“TCC”) pursuant to Section 15(c) (4) of the Secu- 
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rities Exchange Act of 1934 (“Exchange Act’)' to 
determine whether TCC failed to comply with Sec- 
tion 13(e) of the Exchange Act and the rules and 
regulations thereunder with respect to the acquisi- 
tion of an affiliated life insurance company, West- 
ern Resources Life Insurance Company (“WRL”), 
by one of TCC’s wholly-owned subsidiaries, The 
Gibraltar Life Insurance Company of America 
(“GLICA”). 


Simultaneously with the institution of these pro- 
ceedings, TCC has submitted an Offer of Settle- 
ment solely for the purpose of disposing of the is- 
sues raised in these proceedings. Under the terms 
of its Offer of Settlement, TCC, solely for the pur- 
pose of these proceedings and without admitting 
or denying any of the matters set forth herein, 
consents to the issuance of this Order by the 
Commission. TCC, in its Offer of Settlement has 
made certain undertakings, as detailed herein, 
with which the Commission has ordered TCC to 
comply. 


The Commission has determined that it is appro- 
priate and in the public interest to accept the Offer 
of Settlement of TCC and accordingly is issuing 
this Order. 

| 


FACTS 


Background 


TCC, a Louisiana corporation, with principal exec- 
utive offices located at 307 West Seventh Street, 


‘Section 15 (c)(4) of the Exchange Act provides: 


If the Commission finds, after notice and 
opportunity for hearing, that any person 
subject to the provisions of Sections 12, 
13 or subsection (d) of Section 15 of 
this title or any rule or regulation there- 
under has failed to comply with any 
such provision, rule or regulation in any 
material respect, the Commission may 
publish its findings and issue an order 
requiring such person to comply with 
such provision or such rule or regulation 
thereunder upon such terms and condi- 
tions and within such time as the Com- 
mission may specify in such order. 
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Fort Worth, Texas, is a life insurance holding com- 
pany, primarily engaged through its subsidiaries in 
the sale of life insurance, annuities and accident 
and health insurance. TCC’s common stock is reg- 
istered with the Commission pursuant to Section 
12(g) of the Exchange Act and is traded in the 
over-the-counter market. As of December 31, 
1979, TCC had 9,983,736 shares of common 
stock issued and outstanding, of which 48.9% was 
owned by World Service Life Insurance Company 
(“WSL”), a wholly-owned subsidiary of Western 
Preferred Corporation (“WPC’). The remaining 
51.1% of TCC’s common stock was owned by ap- 
proximately 11,700 shareholders of record. As of 
December 31, 1979, TCC had total assets of ap- 
proximately $98.7 million and shareholders’ equity 
of approximately $10.2 million. Its net income for 
the fiscal year then ended was $1,149,359 or $.12 
per share. 


GLICA, an Alabama corporation and a wholly- 
owned subsidiary of TCC, is a life insurance com- 
pany licensed by the Alabama Insurance Depart- 
ment to sell individual life insurance in thirteen 
states. As of December 31, 1979, it had net life in- 
surance in force of approximately $269 million. 
GLICA’s principal offices are also located at 307 
West Seventh Street, Fort Worth, Texas. 


WRL was, prior to June 30, 1980, a Colorado legal 
reserve life insurance company engaged in the 
sale of life insurance in the State of Colorado. 
Prior to June 30, 1980, WRL was required to file 
reports with the Commission pursuant to Section 
15(d) of the Exchange Act. As of December 31, 
1979, WRL had approximately 1,086,335 shares 
of common stock issued and outstanding, held by 
approximately 2,200 shareholders of record. As of 
June 1, 1980, approximately 73% of WRL’s com- 
mon stock was owned by affiliates of TCC. TCC’s 
parent, WSL, owned 46.4% and TCC’s wholly- 
owned subsidiary, GLICA, owned 26.5%. WRL’s 
entire Board of Directors was comprised of officers 
and directors of TCC. WRL’s common stock was 
last quoted in the National Quotation Bureau, 
Inc.’s ‘‘pink sheets’ on March 31, 1978, at % 
bid-1—% asked. As of December 31, 1979, WRL 
had total assets of approximately $16.5 million, 
shareholders’ equity of approximately $4.6 million 
and net income for the year then ended of 
$370,407 or $.34 per share. 


WPC, a Colorado corporation, is an insurance 
holding company. Its common stock is registered 
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with the Commission pursuant to Section 12(g) of 
the Exchange Act, listed on the National Associa- 
tion of Securities Dealers Automated Quotation 
system (“NASDAQ”) and traded in the over-the- 
counter market. As of December 31, 1979, WPC 
reported total assets of approximately $353 million 
with 9,380,278 shares of common stock issued 
and outstanding, held by approximately 18,600 
shareholders of record, total stockholders’ equity 
of approximately $20.9 million and net income of 
$2,538,549 or $.27 per share, including an ex- 
traordinary credit of $.01, for its fiscal year then 
ended. 


The Acquisition of WRL by GLICA 


On April 21, 1980, TCC’s, GLICA’s and WRL’s 
Boards of Directors approved a Plan of Exchange 
under which GLICA, which already owned 26.5% 
of WRL’s common stock, would acquire the re- 
maining outstanding shares of WRL common 
stock. According to the plan, GLICA was to pur- 


The WPC System 
(Prior to June 1980 
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chase the 46.4% of WRL’s common stock owned 
by TCC’s parent, WSL, for $3.10 per share, and to 
acquire the remaining 27% of WRL’s common 
stock from WRL’s unaffiliated shareholders for 
TCC common stock, exchanging three shares of 
TCC stock for each share of WAL stock they held. 
In April 1980, TCC’s shares were quoted in the 
National Quotation Bureau, Inc.’s ‘pink sheets’ at 
bid prices ranging from a low of 3/4 to a high of 
13/16. The Plan was subject to the approval of the 
Colorado Insurance Commission. Its approval was 
obtained on May 28, 1980. The approval of a ma- 
jority of WRL’s unaffiliated shareholders was ob- 
tained on June 2, 1980. The exchange was effect- 
ive for tax purposes on June 3, 1980, through the 
purchase by GLICA of the balance of shares of 
WRL then outstanding. Subsequent to the ex- 
change of securities, WRL was merged with and 
into GLICA. 


Prior to the acquisition of WRL by GLICA, the or- 
ganization of WPC and its subsidiaries, (the “WPC 
System’) included: 


After the merger the WPC System 
was as follows: 
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Events Preceding the Merger 


Affiliates of WPC first acquired an interest in WRL 
on February 4, 1977, when a predecessor of WSL 
acquired 20.2% of WRL’s shares from an unaf- 
filiated company at $2.75 per share. Approximate- 
ly one month later, on March 14, 1977, that prede- 
cessor purchased an additional 24.4% of WRL’s 
outstanding shares through a cash tender offer of 
$2.75 per share, bringing its holdings to 44.6% of 
WRL's stock. On April 27, 1979, GLICA made a 
tender offer for all of the outstanding shares of 
WRL. On June 7, 1979, as a result of that tender 
offer, GLICA purchased 26.5% of WRL’s outstand- 
ing shares for $3.00 per share. 


In early 1980, TCC, GLICA and WRL considered 
the possibility of a merger of WRL into GLICA. In 
this regard, sometime between March 12 and April 
10, 1980, TCC and WRL retained Lewis & Ellis, 
Inc. (“Lewis & Ellis’), consulting actuaries, to pre- 
pare a valuation report and recommend an appro- 
priate stock exchange ratio. This valuation was to 
consider the merger from an insurance standpoint 
and to be submitted to the Colorado Insurance 
Commissioner in connection with his review of the 
fairness of the transaction. 


The valuation report was primarily concerned with 
the value of insurance business and several addi- 
tional elements of value in cases of life insurance 
companies. It was not intended to evaluate all ele- 
ments of value that might effect the total worth of 
the companies. Apparently based upon prevailing 
interest rates, TCC and GLICA instructed Lewis & 
Ellis to discount future profits by 15% in deter- 
mining the value of life and health insurance in 
force to give effect to the time value of money. 


On April 21, 1980, the Boards of Directors of WRL, 
TCC, and GLICA approved of the Plan of Ex- 
change by which WRL would be merged into 
GLICA. According to the plan as proposed, GLICA 
would purchase the 504,494 shares (46.4%) of 
WRL common stock held by WSL for $3.10 per 
share. TCC would exchange with the unaffiliated 
shareholders of WRL three shares of TCC com- 
mon stock for each share of WRL common stock, 
subject to the approval of the Colorado Insurance 
Commissioner. As soon as practicable after the 
exchange had been consummated, WRL would be 
merged into GLICA. 
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TCC’s No-Action Request 


On April 29, 1980, attorneys for TCC submitted a 
“no-action” request to the Division of Corporation 
Finance in connection with the transaction. Specif- 
ically, TCC’s counsel took the position that the 
shares of TCC common stock to be used in con- 
nection with the proposed offer (described at p. 3, 
supra) were exempt from the registration require- 
ments of the Securities Act of 19332 (“Securities 
Act’) and that the offer was exempt from the re- 
quirements of Section 13(e) of the Exchange Act 
and Rule 13e-3 thereunder. Counsel for TCC ar- 
gued that TCC was not required to comply with 
Rule 13e-3 because of the exception contained in 
paragraph (g) (2) of the rule for transactions in 
which security holders are offered or receive only 
an equity security. TCC argued that, even though 
WSL was receiving cash for its shares, the excep- 
tion would apply since “each unaffiliated share- 
holder of WRL would receive only TCC shares, 
which are registered pursuant to Seciton 12(g) of 
the Exchange Act.” 


On May 8, 1980, prior to the staff's response to 
TCC’s request for a no-action letter, WRL mailed 
its proxy materials to its shareholders in connec- 
tion with the proposed merger. The proxies were 
to be voted at a Special Meeting of WRL share- 
holders to be held on May 28, 1980. Shareholders 
were asked to approve the proposed Plan of Ex- 
change under which they would receive three 
shares of TCC common stock for each WRL share 
they owned and were informed of the plan to 
merge WRL into GLICA as soon as practicable aft- 
er the plan was approved by them and by the Col- 
orado Insurance Commissioner. GLICA and WSL 
agreed to vote their shares in accordance with the 





2TCC took the position that the issuance of TCC 
shares in the transaction would be exempt from 
the registration requirements of the Securities Act 
pursuant to Section 3(a) (10) of that Act and that 
Rule 145 under that Act which requires registra- 
tion of securities to be issued in connection with 
transactions described in the Rule, is inapplicable 
because of the exemptive language contained in 
the preliminary note which excludes transactions 
for which statutory exemptions exist. The staff in- 
formed TCC’s attorney that it would not recom- 
mend any action with respect to this part of the re- 
quest. 
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majority vote of the unaffiliated shareholders.? The 
acquisition and adoption of the plan of merger 
would result in a substantial tax benefit 
($1,058,000) to GLICA.* In order to qualify for this 
benefit, however, the exchange had to be com- 
pleted by June 7, 1980, within one year of 
GLICA’s original acquisition of WRL’s stock. 


Valuation by Lewis & Ellis 


On May 20, 1980, the Boards of Directors of TCC 
and WRL received the report previously requested 
of Lewis & Ellis. It recommended an exchange ra- 
tio of 2.86 shares of TCC common stock for one 
share of WRL stock based upon relative book 
values as determined by it within the limitations 
prescribed by TCC and WRL. 





3Since, as indicated above, WRL was required 
to file reports under Section 15(d) of the Exchange 
Act, these materials were not required to be 
submitted to the Commission's staff for review and 
were not. 


4WRL’s May 8, 1980 proxy statement stated: 
“Under the Internal Revenue Code of 1954, as 
amended, if a corporation purchases 80 percent of 
the outstanding stock of another corporation within 
a twelve-month period and adopts a plan of liqui- 
dation or merger within two years from the date 80 
percent is acquired, the tax basis of the assets re- 
ceived in liquidation or merger is the cost of the 
acquired corporation’s stock. 


The excess of the cost of the corporation’s stock 
over the net assets (based on fair market value) 
received by Gibraltar in liquidation or merger of 
the Corporation is an acquired intangible asset de- 
ductible for Federal income tax purposes over the 
estimated lapse period of the policies acquired. It 
is estimated that the intangible assets acquired by 
Gibraltar from the corporation will approximate 
$2,317,000 and will result in an equai amount of 
Federal income tax deduction over a period of ap- 
proximately ten years. At the current corporate 
Federal income tax rate of 46 percent, the tax sav- 
ings available to Gibraltar are approximately 
$1,058,000. Accordingly, the sooner the Corpora- 
tion is liquidated or merged, the quicker the Fea- 
eral income tax deduction will be available to Gi- 
braltar.” pp. 6 & 7, (Emphasis supplied) 
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On May 22, 1980, the Colorado Insurance Com- 
missioner held a public hearing to, among other 
things, determine the reasonableness and fairness 
of the Plan of Exchange. The Lewis & Ellis 
valuation report was submitted by TCC and WRL 
as evidence of fairness during the hearings, and 
formed part of the basis for the Insurance Com- 
missioners subsequent approval of the Plan. As 
indicated above, the valuation report did not eval- 
uate all items that might affect the total worth of 
the companies, including the appraised value of 
real estate and the market value of bonds. Moreo- 
ver, in determining the value of life and health in- 
surance in force in the life companies, Lewis & 
Ellis discounted future profits by 15 percent, as 
prescribed by TCC and WRAL, as a measure of the 
time value of money to a potential investor. 


On May 28, 1980, the Colorado Insurance Com- 
missioner issued an order approving the Plan of 
Exchange as filed by TCC and WRL. However, the 
Special Meeting of WRL shareholders scheduled 
for May 28, 1980, was adjourned until June 2, 
1980. 


Denial of TCC’s “No-Action” Request 


During the week of May 27-30, 1980, the staff of 
the Division of Corporation Finance informed 
TCC’s counsel during a telephone conversation 
that the proposed transaction was subject t6 Rule 
13e-3, that the requested exception was not avail- 
able and that TCC would be required to file a 
Schedule 13E-3 with the Commission and distrib- 
ute the information contained therein to WRL’s 
shareholders. 


Despite the staff's comments, TCC determined to 
proceed immediately with the transaction because 
the tax benefits to GLICA would apparently be lost 
if the exchange were not consummated by June 7, 
1980. On June 2, 1980, WRL’s shareholders ap- 
proved the Plan of Exchange and the transaction 
was consummated on June 3, 1980. 


Also on June 2, 1980, the Division of Corporation 
Finance confirmed its earlier response by issuing 
a written response to TCC’s ‘“‘no-action” request 
informing TCC that it could not agree with its coun- 
sel’s opinion that the transaction was exempt from 
Rule 13e-3. That letter expressed the view that 
the paragraph (g) (2) in which security holders re- 
ceive only an equity security. Since WSL was to 
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receive $3.10 cash in exchange for its shares of 
WRL, while the other WRL shareholders received 
shares of TCC, the staff concluded that the trans- 
action was not one which involved only an equity 
security. 


Information Not Provided to Shareholders 


As a result of TCC’s failure to file a Schedule 
13E-3 with the Commission and to provide the in- 
formation required by such Schedule to WRL’s 
shareholders, WRL’s shareholders were not pro- 
vided with certain material information regarding 
the acquisition of WRL by GLICA. In particular, as 
will be more fully discussed herein, shareholders 
were not provided with material disclosures 
relating to: 


(1) An analysis of the fairness consid- 
erations relating to the Plan of Ex- 
change, including a discussion in 
reasonable detail of the material 
factors upon which the issuer bases 
its belief that the transaction is fair 
or unfair to unaffiliated security 
holders, as required by Item 8 of 
Schedule 13E-3; and 


Information about the Lewis & Ellis 
valuation report, as required by Item 
9 of Schedule 13E-3. 


Moreover, the proxy materials distributed by WRL 
to its shareholders also contained materials mis- 
statements and omitted material disclosures 
relating to the Lewis & Ellis valuation report. 


Fairness Considerations 


Item 8 of Schedule 13E-3 requires the issuer or 
affiliate filing the Schedule to state whether it rea- 
sonably believes the transaction is fair or unfair to 
unaffiliated security holders and to ‘discuss in rea- 
sonable detail” the material factors upon which the 
belief is based, and to the extent practicable, the 
weight assigned to each factor. Among the factors 
which it requires be discussed are current and his- 
torical market prices, net book value, going con- 
cern value and liquidation value, the purchase 
price paid in previous purchases, and any report, 
opinion or appraisal described in Item 9. No such 
information was provided to WRL’s shareholders 
by means of a Schedule 13E-3 or other means. 
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Further, WRL proxy materials were cast in conclu- 
sory terms. The factors set forth in Item 8 of 
Schedule 13E-3 were merely listed in order of rel- 
ative weight without a reasonably detailed dis- 
cussion, or, indeed, any discussion of the fairness 
considerations involved.® 


The Valuation Report Requested 
from Lewis & Ellis 


As indicated above, on May 20, 1980, Lewis & 
Ellis delivered a valuation report to the Boards of 
Directors of TCC and WRL “at your request and 
for your consideration’, to determine the relative 
values of TCC and WRAL for the stated purpose of 
determining the stock exchange ratio that would 
be appropriate in exchanging shares of TCC for 
those of WRL. This report, which, as previously 
stated, had been requested before April 10, 1980 
and was submitted to the Colorado Insurance 
Commissioner as evidence of the fairness of the 
transaction, recommended an exchange ratio of 
2.86 TCC shares for each share of WRL. 


Item 9 of Schedule 13E-3 specifically requires the 
issuer to state whether any report or appraisal 
relating to the consideration or the fairness of the 
consideration has been received. Material 
changes in information set forth in such a Sched- 
ule 13E-3 are also required to be promptly filed in 
accordance with paragraph (d)(2) of Rule 13e-3. 
In connection with such a report, Item 9 requires, 
essentially, that the appraiser be identified, its 
qualifications, method of selection and any materi- 
al relationships with the issuer over the past two 
years be described. If the report or appraisal re- 
lates to the fairness of the consideration, the 
Schedule 13E-3 is required to state whether the 
issuer or the appraiser recommended the consid- 
eration to be paid. In addition, it requires disclo- 
sure of the basis for and methods of the apprais- 
er’s conclusions and of any instructions received 





Sinstruction 2 to Item 8 of Schedule 13E-3 specifi- 
cally states that conclusory statements, such as, 


“The Rule 13e-3 transaction is fair to 
unaffiliated security holders in relation 
to net book value, going concern value 
and future prospects of the issuer will 
not be considered sufficient disclosure 
in response to Item 8(b).” 
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from, and limitations imposed by, the issuer or its 
affiliate. Pursuant to this Item, the parties would 
have had to disclose the significant assumptions 
imposed by the parties themselves. No such infor- 
mation was provided to WRL’s shareholders by 
means of a Schedule 13E-3 or otherwise. Further, 
the WRL proxy materials falsely stated: 


“Neither (WRL) nor (GLICA) has re- 
quested or received any report or ap- 
praisal from an outside party concerning 
the plan, including but not limited to any 
such report, opinion or appraisal relat- 
ing to the exchange.’’® 


Wl. 
FINDINGS AND CONCLUSIONS 


The Commission finds that TCC has failed to com- 
ply with Section 13(e) of the Exchange Act and the 
rules, regulations and schedules promulgated 
thereunder. Section 13(e) of the Exchange Act 
and the rules and regulations thereunder were in- 
tended to provide information to the public and the 
affected shareholders about “going private” trans- 
actions by public companies or their affiliates. To 
effect this purpose, the Commission promulgated 
rules and regulations which require timely filing of 
Schedule(s) 13E-3 containing detailed information 
concerning, among other things, the issuer and 
the class of securities subject to the transaction, 
the terms of the transaction, plans or proposals of 
the issuer or affiliate, the purpose and fairness of 
the transaction, and appraisals or opinions. The 
Commission adopted these requirements because 
of the continued occurrence of going private trans- 
actions, the variety of methods employed in such 
transactions, and the possible deleterious effects 
to investors and their confidence in the securities 
markets absent full and adequate disclosure. 


In this case, TCC failed to file a Schedule 13E-3 
or to disseminate the information required by it to 
the unaffiliated shareholders of WRL in connection 
with the acquisition of WRL by TCC’s wholly- 
owned subsidiary, GLICA, in June 1980. TCC 
failed to do this despite being specifically advised 
by the Division of Corporation Finance that no ex- 
ception to Rule 13e-3 was available in connection 





SWRL Proxy Statement, May 8, 1980, p. 9. 
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with the transaction by virtue of the payment of 
cash to affiliated shareholders of WRL and com- 
mon stock to unaffiliated shareholders. As a result, 
the investing public and the unaffiliated sharehold- 
ers of WRL, in particular, were not provided infor- 
mation concerning, among other things, the 
valuation requested from Lewis & Ellis and a 
discussion in reasonable detail of the material fac- 
tors upon which TCC determined that the transac- 
tion was fair to unaffiliated security holders of 
WRL and the weight assigned to each such factor. 


UN. 
ORDER 


In view of the foregoing, the Commission deems it 
appropriate and in the public interest that proceed- 
ings be instituted and accordingly: 


IT IS HEREBY ORDERED that proceedings be 
and hereby are instituted against TCC, pursuant to 
Section 15(c)(4) of the Securities Exchange Act of 
1934. In connection with these proceedings TCC 
has submitted an Offer of Settlement which the 
Commission has determined in the public interest 
to accept. 


IT IS FURTHER ORDER that TCC and its succes- 
sors: 


1. Comply with the requirements of Section 13(e) 
of the Exchange Act and the rules and regulations 
thereunder; 


2. File any Schedule 13E-3 or amendments there- 
to, reporting the matters set forth in this Order and 
such other information required to be, but not pre- 
viously, reported pursuant to Section 13(e) of the 
Exchange Act and the rules and regulations there- 
under; 


3. Comply with its undertaking in its Offer of Set- 
tlement to adopt, implement and maintain proce- 
dures reasonably designed to assure compliance 
with Section 13(e) of the Exchange Act and the 
rules and regulations promulgated thereunder; 


4. Comply with its undertaking in its Offer of Set- 
tlement to mail copies of this Order, the attached 
Offer of Settlement and of a Schedule 13E-3 
relating to the Plan of Exchange to the unaffiliated 
shareholders of WRL in connection with its former 
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unaffiliated WRL shareholder in the Plan of Ex- 
change $3.10 per former share of WRL common 
stock in exchange for the shares into which the 
WRL shares have been converted. If all such 
former WRL shareholders elect to exchange their 
shares, TCC would expend an aggregate of ap- 
proximately $906,000 plus expenses. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17642/March 19, 1981 


The Securities and Exchange Commission an- 
nounced, pursuant to Section 12(k) of the Securi- 
ties Exchange Act of 1934 (“Exchange Act’), the 
temporary suspension of over-the-counter trading 
of the securities of Troy Gold Industries Ltd., an 
Alberta, Canada, corporation with offices located 
at 2277 Fair Oaks Boulevard, Sacramento, 
California, for the ten-day period commencing at 
9:30 a.m. on March 19, 1981, and terminating at 
midnight (EST) on March 28, 1981. 


The Commission suspended trading in the securi- 
ties of Troy Gold Industries Ltd. because of a lack 
of current adequate and accurate public informa- 
tion about the company’s financial condition and in 
view of questions that have been raised about the 
adequacy and accuracy of publicly disseminated 


information concerning its ore reserves and other 
matters. 


The Commission cautions broker-dealers, share- 
holders and prospective purchasers that they 
should carefully consider the foregoing information 
along with all other currently available information 
and any information subsequently issued by the 
company. 


Furthermore, brokers and dealers should be alert 
to the fact that, pursuant to Rule 15c2-11 under 
the Exchange Act, at the termination of the trading 
suspension, no quotation may be entered unless 
and until they have strictly complied with all of the 
provisions of said rule. If any broker or dealer has 
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any questions as to whether or not he has 
complied with said rule, he should not enter any 
quotations but immediately contact the staff of the 
Securities and Exchange Commission in San 
Francisco, California. If any broker or dealer is un- 
certain as to what is required by Rule 15c2-11, he 
should refrain from entering quotations relating to 
the securities in question until such time as he has 
familiarized himself with said rule and is certain 
that all of its provisions have been met. If any bro- 
ker or dealer enters any quotation which is in vio- 
lation of said rule, the Commission will consider 
the need for prompt enforcement action. 


Any broker-dealer or other person who has any in- 
formation which may relate to this matter is en- 
couraged to telephone Securities and Exchange 
Commission’s San Francisco Branch Office at 
(415) 556-5264. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17643/March 19, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY NATIONAL ASSOCIATION OF SE- 
CURITIES DEALERS, INC. 


File No. SR-NASD-81-2 


On February 25, 1981, the National Association of 
Securities Dealers, Inc. (the “NASD”), filed with 
the Commission pursuant to Section 19(b)(1) of 
the Securities Exchange Act of 1934, 15 U.S.C. 
78(s)(b)(1) and Rule 19b-4 thereunder, a pro- 
posed rule change amending Part | of Schedule D 
of the NASD’s By-Laws. The proposed rule 
change would permit NASDAQ market makers to 
display on a voluntary basis a quotation for an 
amount of securities in excess of the normal unit 
of trading (‘size’). This information will be availa- 
ble only to subscribers of Level 2 and Level 3 
Services. Under the proposed rule change a mar- 
ket marker will be obligated to execute a buy or 
sell order up to and including the size displayed. 
The NASD states that the proposed rule change 
will not affect the ranking of market marker’s quo- 
tations on the NASDAQ terminal screens which 
will continue to be determined by price and, as 
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among market makers at a particular price, by 
time priority. 


The NASD represents that the addition of size to 
the quotation system will benefit NASDAQ sub- 
scribers, NASDAQ market makers and the mar- 
kets for NASDAQ securities. The NASD states 
that the display of size will benefit users of the 
NASDAQ System by providing more information 
with which to assess the depth of a market for a 
particular security. The NASD also believes that 
competition among NASDAQ market makers will 
be enhanced and transactions will be executed 
more efficiently since subscribers of the system 
will be able to determine the price at which a large 
order can be executed prior to communicating with 
other market makers. 


Publication of notice of the proposed rule change 
is expected to be made in the Federal Register 
during the week of March 23, 1981. In order to as- 
sist the Commission in determining whether to ap- 
prove the proposed rule change or institute pro- 
ceedings on whether the proposed rule change 
should be disapproved, interested persons are in- 
vited to submit written data, views and arguments 
concerning the proposed rule change within 21 
days from the date of publication of the submis- 


sion in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, N.W., Washington, D.C. 20549. 
Reference should be made to File No. 
SR-NASD-81-2. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21931A/March 18, 1981 


In the Matter of 


CENTRAL AND SOUTH WEST FUELS, INC. 
1800 Davis Building 

1309 Main Street 

Dallas, Texas 75202 


CENTRAL POWER AND LIGHT COMPANY 
P.O. Box 2121 
Corpus Christi, Texas 78403 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
P.O. Box 201 
Tulsa, Oklahoma 74102 


SOUTHWESTERN ELECTRIC POWER 
COMPANY 

P.O. Box 21106 

Shreveport, Louisiana 71156 


WEST TEXAS UTILITIES 
P.O. Box 841 
Abilene, Texas 79604 


(70-6534) 


SUPPLEMENTAL NOTICE CORRECTING 
ERROR IN FILE NUMBER 


In the notice issued February 24, 1981 (HCAR No. 
21931) in this proceeding, the captioned file num- 
ber, 70-6435, was incorrect and should have read 
70-6534. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21961/March 13, 1981 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 


(70-6556) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF FIRST MORTGAGE BONDS AT COMPETI- 
TIVE BIDDING 


NOTICE IS HEREBY GIVEN that Louisiana Power 
& Light Company (‘Louisiana’), a wholly-owned 
subsidiary of Middle South Utilities, Inc., a regis- 
tered holding company, has filed a declaration and 
an amendment thereto with this Commission pur- 
suant to the Public Utility Holding Company Act of 
1935 (‘Act’) designating Sections 6(a) and 7 of 
the Act and Rule 50 promulgated thereunder as 
applicable to the proposed transactions. All inter- 
ested persons are referred to the declaration, 
which is summarized below, for a complete state- 
ment of the proposed transactions. 


Louisiana proposes to issue and sell, at competi- 
tive bidding, up to $75,000,000 principal amount of 
its first mortgage bonds (‘‘Bonds’”’) of a new series 
having a term of not less than five nor more than 
thirty years. In light of uncertainties in the present 
capital markets, however, and to provide the com- 
pany with flexibility in responding to capital market 
requirements prior to the time of bidding, 
Louisiana seeks to reserve the right to reduce the 
principal amount of the Bonds to be issued and 
sold and/or to change the maturity of the Bonds to 
a maturity of not less than five nor more than 29 
years. If Louisiana exercises this right, it will give 
appropriate notice of such change and/or reduc- 
tion not later than 24 hours preceding the time 
fixed for the presentation of bids. Furthermore, 
Louisiana may file an amendment seeking an ex- 
ception from competitive bidding if market condi- 
tions, in the opinion of management, are not propi- 
tious for the competitive bidding of the Bonds. 


The interest rate of the Bonds (which will be a mul- 
tiple of 1/8th of 1%) and the price, exclusive of ac- 
crued interest, to be paid to Louisiana for the 
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Bonds (which will be not less than 98% nor more 
than 101-3/4% of the principal amount thereof) 
will be determined by competitive bidding. The 
Bonds will be issued under the company’s Mort- 
gage and Deed of Trust, dated as of April 1, 1944, 
as heretofore supplemented by various indentures 
and as it is to be further supplemented by a 
Twenty-ninth Supplemental Indenture to be dated 
as of the first day of the calendar month in which 
the Bonds are issued. The supplemental indenture 
will include a prohibition against refunding the 
Bonds, directly or indirectly, with funds borrowed 
at a lower interest cost for a period of not more 
than five years. 


Louisiana will use the Bond proceeds primarily to 
reduce short-term borrowings estimated to be 
$110,000,000 at the time of the Bond offering and 
to finance in part Louisiana’s construction expend- 
itures estimated to total $280,200,000 in 1981. 


The fees and expenses to be incurred in connec- 
tion with the proposed transactions are estimated 
to be $207,737, including legal fees of $57,000, 
rating fees of $31,875, and printing costs of 
$48,000. The successful bidders for the Bonds will 
pay legal fees and expenses estimated to be 
$23,000. 


It is stated that no state commission and no feder- 
al commission other than this Commission, has ju- 
risdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 6, 1981, request in 
writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised 
by said declaration which he desires to controvert; 
or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securi- 
ties and Exchange Commission, Washington, D.C. 
20549. A copy of such request should be served 
personally or by mail upon the declarant at the 
above-stated address, and proof of service (by af- 
fidavit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. At any time 
after said date, the declaration, as amended or as 
it may further amended, may be permitted to be- 
come effective as provided in Rule 23 of the Gen- 
eral Rules and Regulations promulgated under the 
Act or the Commission may grant exemption from 
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such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or ad- 
vice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, 
including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21962/March 13, 1981 


In the Matter of 


ALLEGHENY POWER SYSTEM, INC. 
320 Park Avenue 
New York, New York 10022 


(70-6563) 


NOTICE OF PROPOSAL BY HOLDING COM- 
PANY TO BECOME BONDED AS SURETY FOR 
PUBLIC-UTILITY SUBSIDIARY COMPANY 


NOTICE IS HEREBY GIVEN that Allegheny Power 
System, Inc. (‘Allegheny’), a registered holding 
company, has filed a declaration with this Com- 
mission pursuant to the Public Utility Holding 
Company Act of 1935 (‘Act’), designating Sec- 
tions 12(b) and 12(f) of the Act as applicable to the 
following proposed transaction. All interested per- 
sons are referred to the declaration, which is sum- 
marized below, for a complete statement of the 
proposed transaction. 


Allegheny proposes to become bonded as surety 
to the State of West Virginia in such amount as 
shall be determined by the West Virginia Public 
Service Commission for prompt refund by Al- 
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legheny’s wholly-owned subsidiary, The Potomac 
Edison Company (‘Potomac’), of all amounts 
Potomac, under certain tariffs filed with said Com- 
mission on December 23, 1980, may collect or re- 
ceive in excess of such rates and charges as may 
be finally fixed by said Commission, plus interest 
at such annual rate as such Commission may de- 
termine by order to be necessary and appropriate. 
The purpose of the proposed transaction is to ena- 
ble Potomac, as permitted by West Virginia law, to 
begin applying the new increased rates prior to 
completion of the West Virginia Commission's in- 
vestigation, hearing, and decision with respect 
thereto. It is expected that the amount of the bond 
will not exceed $13,200,000, which is the esti- 
mated additional annual revenue that the new 
rates will provide. 


The fees and expenses incurred by Allegheny in 
connection with the proposed transaction are esti- 
mated not to exceed $2,200, including legal fees. 
The declaration states that no state commission 
and no federal commission, other than this Com- 
mission has jurisdiction over th proposed transac- 
tion. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 9, 1981, request in 
writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised 
by the filing which he desires to controvert; or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request should be served person- 
ally or by mail upon the declarant at the above- 
stated address, and proof of service (by affidavit 
or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after 
said date, the declaration, as filed or as it may be 
amended, may be permitted to become effective 
as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Per- 
sons who request a hearing or advice as to wheth- 
er a hearing is ordered will receive any notices or 
orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21963/March 13, 1981 


In the Matter of 


NEW ENGLAND POWER COMPANY 
25 Research Drive 
Westborough, Massachusetts 01581 


(70-6574) 


NOTICE OF PROPOSED AMENDMENT OF 
CHARTER AND BY-LAWS TO INCREASE AU- 
THORIZED PREFERRED STOCK 


NOTICE IS HEREBY GIVEN that New England 
Power Company (“NEP”), a subsidiary of New 
England Electric System, a registered holding 
company, has filed a declaration with this Com- 
mission pursuant to the Public Utility Holding 
Company Act of 1935 (‘Act’), designating Sec- 
tions 6(a) and 7 of the Act as applicable to the pro- 
posed transactions. All interested persons are 
referred to the declaration, which is summarized 
below, for a complete statement of the proposed 
transactions. 


NEP has three authorized classes of preferred 
stock: 6% Cumulative Preferred Stock (‘6% 
Preferred Stock’) of which there is one series out- 
standing; Dividend Series Preferred Stock (“$100 
Par Stock’) of which there are seven series out- 
standing; and Preferred Stock-Cumulative (“$25 
Par Stock’) of which there is one series outstand- 
ing. The $100 Par Stock and the $25 Par Stock 
are collectively referred to as the Cumulative 
Preferred Stock. The three classes of preferred 
stock have cumulative dividends and are of equal 
rank as to dividends and assets, but differ in 
various respects such as dividends rates and re- 
demption prices for each series. 
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On July 31, 1980, NEP amended its Articles of Or- 
ganization and By-Laws to increase from 
$150,000,000 to $250,000,000 the aggregate par 
value of Cumulative Preferred Stock it could issue 
without a majority vote of the shares of said stock 
then outstanding (HCAR No. 21634 (June 20, 
1980)). NEP now proposes to amend its Articles of 
Organization and By-Laws to use the same limit in 
establishing the par value of Cumulative Preferred 
Stock it can issue without a majority vote of the 
shares of stock having general voting rights. Hold- 
ers of NEP’s Common Stock and 6% Preferred 
Stock have general voting rights. NEP’s Cumu- 
lative Preferred Stock presently issued and 
outstanding has an aggregate par value of 
$101,764,000. 


As a result of recent amendments to the Mass- 
achusetts General Laws, Massachusetts electric 
companies may now have authorized but unissued 
shares. In the past, the need to secure from stock- 
holders with general voting rights approval of each 
series of preferred stock prior to issuance signifi- 
cantly increased the lead time required for these 
financings, and, thereby, reduced NEP’s flexibility 
in placing its preferred stock. To better respond to 
capital markets, NEP wishes to take advantage of 
the statutory amendments by having stockholders 
authorize additional shares of Cumulative 
Preferred Stock to be available for future issuance 
as necessary. 


Proceeds for the issues of new preferred stock will 
be used to pay a portion of NEP’s construction 
program. NEP’s 1981-1985 construction program 
is estimated to total about $984 million, including 
allowance for funds used during construction. In- 
cluded in the construction program are $916 mil- 
lion for generating facilities, $59 million for trans- 
mission lines and substations, and $9 million for 
other facilities. 


NEP’s Articles of Organization and By-Laws will 
be amended to provide that the company may not 
issue any series of Dividend Series Preferred 
Stock or Preferred Stock-Cumulative, without a 
majority vote of stock generally entitled to vote, if 
after such issue the aggregate outstanding par 
value of all issues of Dividend Series Preferred 
Stock and Preferred Stock-Cumulative would ex- 
ceed $250 million. The Articles of Organization will 
be amended to increase the authorized number of 
shares of Dividend Series Preferred Stock from 
780,140 to 2,262,500, or an increase of 1,482,360, 
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and to increase the number of shares authorized 
of Preferred Stock-Cumulative from 1,000,000 to 
6,879,440, or an increase of 5,879,440. (As 
50,000 previously authorized shares have been 
retired, the company could issue 5,929,440 addi- 
tional shares of Preferred Stock-Cumulative.) This 
will permit the Board of Directors to issue either 
Dividend Series Preferred Stock or Preferred 
Stock-Cumulative, or both, up to the $250 million 
maximum, as the market may demand. 


NEP intends to submit the proposed amendments 
of its Articles of Organization and By-Laws to its 
stockholders at the Special in lieu of Annual Meet- 
ing to be held on April 15, 1981. The increase in 
the number of authorized shares of capital stock 
will require a vote of the majority of the Common 
Stock and 6% Preferred Stock voting together as a 
single class. The related amendments to the Arti- 
cles of Organization and By-Laws will require a 
two-thirds vote of the Common Stock and 6% 
Preferred Stock voting together as a single class. 
It is anticipated that NEES, which owns all of the 
Common Stock, will vote in favor of each of the 
proposals, thereby assuring the necessary vote in 
each case. 


It is stated that no state commission and no feder- 
al commission, other than this Commission, has 
jurisdiction over the proposed transactions. The 
fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$4,125. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 9, 1981, request in 
writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised 
by the filing which he desires to controvert; or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request should be served person- 
ally or by mail upon the declarant at the above- 
stated address, and proof of service (by affidavit 
or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after 
said date, the declaration, as filed or as it may be 
amended, may be permitted to become effective 
as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
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as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Per- 
sons who request a hearing or advice as to wheth- 
er a hearing is ordered will receive any notices or 
orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21964/March 16, 1981 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


(70-6561) 


NOTICE OF PROPOSAL TO ISSUE AND SELL 
COMMON STOCK PURSUANT TO A DIVIDEND 
REINVESTMENT AND STOCK PURCHASE 
PLAN; AMENDMENT OF PLAN TO INCLUDE EM- 
PLOYEE PARTICIPATION 


NOTICE IS HEREBY GIVEN that Middle South 
Utilities, Inc. (“Middle South’), a registered hold- 
ing company, has filed a declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘‘Act’”) designating Sections 
6(a) and 7 of the Act and Rules 50(a)(5) promul- 
gated thereunder as applicable to the proposed 
transaction. All interested persons are referred to 
the declaration, which is summarized below, for a 
complete statement of the proposed transaction. 


By orders dated May 20, 1976, April 3, 1978, April 
4,1979 and May 12, 1980 (HCAR Nos. 19538, 
20480, 20993 and 21566) Middle South was au- 
thorized to issue and sell from time to time through 
June 20, 1981, a maximum of 4,500,000 shares of 
its authorized but unissued common stock, $5 par 
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value, pursuant to a Dividend Reinvestment and 
Stock Purchase Plan (‘Plan’). Middle South has 
issued and sold 3,448,273 of the 4,500,000 so au- 
thorized and expects to sell the balance in the 
near future. 


Middle South now proposes to issue and sell an 
additional authorized but unissued 8,000,000 
shares of common stock (‘‘Additional Common 
Stock’) under the terms of the Plan. These addi- 
tional shares should be sufficient to provide for the 
requirements of the Plan through December 31, 
1982. Middle South intends to apply the proceeds 
from the sale of the additional Common Stock to- 
ward the payment of short-term bank debt out- 
standing from time to time and for other corporate 
purposes. 


Middie South also proposes to amend the Plan to 
permit employees of Middle South and its subsidi- 
aries who are beneficial owners of Common Stock 
of Middle South through participation in the Em- 
ployee Stock Ownership Plan of Middle South Util- 
ities, Inc. and Subsidiaries and/or the Middle 
South Utilities System Savings Plan to participate 
in the Plan. These employees would join the Plan 
by making an initial cash payment. Thereafter, 
they would have cash dividends on shares in their 
Plan account, as well as any optional cash pay- 
ments, invested in the purchase of additional 
shares of Common Stock of Middle South. 


Middle South requests an exception from the com- 
petitive bidding requirement of Rule 50 pursuant to 
subparagraph (a)(5) for the issue and sale of the 
common stock pursuant to the Plan. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over 
the proposed transaction. 


The fees, commissions and expenses to be 
incurred in connection with the proposed transac- 
tion in the first year are estimated to be $340,000 
including $230,000 for bank fees and service char- 
ges, $25,000 for listing fees of stock exchanges, 
$25,000 for printing and engraving costs, and 
$20,000 for legal fees. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 9, 1981, request in 
writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
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such request, and the issues of fact or law raised 
by said declaration which he desires to controvert; 
or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securi- 
ties and Exchange Commission, Washington, D.C. 
20549. A copy of such request should be served 
personally or by mail upon the declarants at the 
above-stated address and proof of service (by affi- 
davit or, in the case of an attorney at law, by certif- 
icate) should be filed with the request. At any time 
after said date, the declaration, as filed or as it 
may be amended, may be permitted to become ef- 
fective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, 
or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or ad- 
vice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, 
including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21965/March 17, 1981 


In the Matter of 


MIDDLE SOUTH SERVICES, INC. 
MIDDLE SOUTH UTILITIES, INC. 
New Orleans, Louisiana 


(70-6551) 


ORDER AUTHORIZING GUARANTEE BY HOLD- 
ING COMPANY OF SUBSIDIARY SERVICE 
COMPANY’S PERFORMANCE UNDER COM- 
PUTER LEASING AGREEMENT 


Middle South Utilities, Inc. (‘“Middle South’), a reg- 
istered holding company, and Middle South Serv- 
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ices, Inc. (“Services”), a subsidiary service com- 
pany of Middle South, have filed a declaration and 
amendments thereto with this Commission pursu- 
ant to Section 12(b) of the Public Utility Holding 
Company Act of 1935 (‘Act’) and Rule 45 promul- 
gated thereunder regarding the following proposed 
transaction. 


Services intends to enter into computer equipment 
leasing arrangements with Comdisco, Inc. 
(“Comdisco”), a nonaffiliated Delaware corpora- 
tion, with respect to two IBM 3033 computer sys- 
tems and related equipment currently being oper- 
ated by Services at its data-processing computer 
center in Gretna, Louisiana. In order to effectuate 
these transactions, Middle South proposes to 
guarantee the performance by Services of its 
lease obligations without recourse to Services first 
being required. 


Services is currently utilizing two IBM 3033 com- 
puter systems and related equipment under leas- 
ing arrangements between itself and International 
Business Machines Corporation (‘IBM’). Services 
plans to purchase from IBM the two IBM 3033 
computer systems and related equipment, togeth- 
er with certain additional model upgrading in re- 
spect to one of the two computer systems, at the 
IBM purchase option accrual prices provided for in 
the related IBM lease documents (estimated to be 
approximately $2,107,964 and $2,158,045, re- 
spectively), and, immediately thereafter, to sell the 
two computer systems, related equipment, and 
model upgrading (“Computer Systems’) to Com- 
disco at Services’ cost thereof. 


Concurrently with the purchase by Comdisco from 
Services of the Computer Systems, Comdisco will 
lease the Computer System to Services for a term 
of not less than 48 months. The leasing arrange- 
ments with Comdisco will be covered by a Master 
Lease Agreement, dated as of May 9, 1980, be- 
tween Comdisco and Services, and separate 
Equipment Schedules attached thereto setting 
forth separate rental terms and other provisions in 
respect of each Computer System (said Master 
Lease Agreement, insofar as it relates to the two 
Computer Systems, and said Equipment Sched- 
ules being hereinafter together referred to as the 
“Leases’”). 


The Leases will be net leases conferring responsi- 
bility for operation, maintenance, insurance, and 


Volume 22, No. 5, March 31, 1981 


other expenses upon Services. Services will be 
obligated to maintain the Computer Systems in 
good working condition, normal wear and tear ex- 
cepted. The Leases will be noncancellable during 
the initial 48-month terms thereof except in the 
event of: (a) irreparable damage, loss, or destruc- 
tion of the Computer Systems or (b) default by 
Services thereunder. 


Rental payments during the initial 48-month terms 
of the Leases will be made by Services in monthly 
installments in the estimated amounts of $60,697 
and $56,925, respectively. Services intends to 
charge the payments under the Leases to oper- 
ating expense. The rental payments are such that 
Services will not acquire any equity in the Comput- 
er System and, consequently, the Leases will be 
accounted for by Services as leases. 


Based upon the above monthly charges, Services 
estimates that the Comdisco Leases will result in 
savings to it, when compared with the current IBM 
leasing arrangements, of between $61,194 and 
$89,380 per month, or an aggregate savings over 
a term of 48 months of between $2,937,312 and 
$3,387,529. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction of the 
proposed transaction. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21915), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are neces- 
sary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that 
said declaration, as amended, be permitted to be- 
come effective: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21966/March 17, 1981 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


(70-6564) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF COMMON STOCK AT COMPETITIVE BID- 
DING 


NOTICE IS HEREBY GIVEN that Middle South 
Utilities, Inc. (“Middle South’), a registered hold- 
ing company, has filed a declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘Act’) designating Sections 
6(a) and 7 of the Act and Rule 50 promulgated 
thereunder as applicable to the proposed transac- 
tion. All interested persons are referred to the dec- 
laration, which is summarized below, for a com- 
plete statement of the proposed transactions. 


Middle South proposes to issue and sell at com- 
petitive bidding up to 10,000,000 authorized 
shares of common stock with $5 par value to un- 
derwriters or investment bankers who will promptly 
make a public offering of such shares. Middle 
South estimates that sale of 10,000,000 shares at 
a price of $12.50 per share would generate pro- 
ceeds of $125,000,000; Middle South reserves the 
right to reduce the number of shares which shall 
constitute the additional common stock to less 
than 10,000,000 shares. In the event the company 
exercises this right, it will give appropriate notice 
of such reduction on a business day and not later 
than 28 hours prior to the time fixed for the pres- 
entation and opening of bids. 
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The net proceeds to be derived from the sale of 
the additional common stock will be applied to- 
ward the reduction of the then outstanding bank 
loans, presently estimated to be $154,000,000, 
made by various commercial banks to Middle 
South pursuant to a Credit Agreement, dated as of 
June 27, 1980, and approved by this Commission 
(HCAR No. 21628). 


A statement of the fees and expenses incurred in 
connection with the proposed transaction will be 
provided by amendment. 


It is stated that no state commission and no feder- 
al commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 10, 1981, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised 
by said declaration which he desires to controvert; 
or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securi- 
ties and Exchange Commission, Washington, D.C. 
20549. A copy of such request should be served 
personally or by mail upon the declarant at the 
above-stated address, and proof of service (by af- 
fidavit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. At any time 
after said date, the declaration, as filed or as 
amended, may be permitted to become effective 
as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act or the 
Commission may grant exemption from such rules 
as provided in Rule 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Per- 
sons who request a hearing or advice as to wheth- 
er a hearing is ordered will receive any notices or 
orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21967/March 18, 1981 


INTERPRETATIVE RELEASE CONCERNING IN- 
VESTMENT BANKERS AND BANKS IN RULE 70 
UNDER THE PUBLIC UTILITY HOLDING COM- 
PANY ACT OF 1935 


ACTION: Interpretation of rule. 


SUMMARY: The Securities and Exchange Com- 
mission (“Commission”) today issued this inter- 
pretative release concerning Rule 70 under the 
Public Utility Holding Company Act of 1935 
(“Act”). Rule 70 implements the Commission’s au- 
thority to define, by rule, exemptions under Sec- 
tion 17(c) of the Act, which, without the exemp- 
tions, prohibits officers and directors of banks, 
investment bankers and trust companies from 
serving as officers or directors of a registered 
holding company or its subsidiaries. A recent deci- 
sion by the Federal Reserve Board permitting 
commercial banks to underwrite commercial paper 
and recent legislation which has expanded the 
kinds of services financial institutions may provide 
have raised questions about the definitions of an 
“investment banker” and a “bank” and the related 
exemptions under Rule 70. The release states that 
directors and officers may proceed on the basis 
that the exemptions previously available under 
Rule 70 continue in effect, pending review of the 
rule in light of intervening changes in the banking 
laws or in their interpretation. 


DATE: March 18, 1981. 


FOR FURTHER INFORMATION CONTACT: 
Aaron Levy, Director, Division of Corporate Regu- 
lation, (202) 523-5691, Grant G. Guthrie, Associ- 
ate Director, (202) 523-51566, or James E. Lurie, 
Special Counsel, (202) 523-5683, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: Section 17(c) 
of the Act does not define the words “investment 
banker’ or “bank.” The first is defined in Rule 
70(c)(4) and the second is defined negatively in 
Rule 70(c)(3). 


There are virtually no exemptions for interlocking 
affiliations of directors and officers with respect to 
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an investment banker. These affiliations are pro- 
hibited by section 17(c), and the two limited ex- 
emptions in Rule 70 are not significant today. 
There are several exemptions in Rule 70 for di- 
rectors and officers in the case of banks (Rules 
70(a)(3) and 70(a)(4)). 


The critical distinction between an “investment 
banker” and a “bank” is provided in rule 70(c)(4), 
which states, in relevant part: 


“Investment banker’ means a person 
engaged in business as an underwriter 
or a dealer [as these terms are defined 
in the Investment Company Act of 1940] 
but does not include: (i) a bank, trust 
company, banking association, or bank- 
ing firm which is prohibited by statute or 
by rule or regulation thereunder from 
underwriting or participating in the mar- 
keting of securities of a public utility or 
holding company .... 


An investment banker is broadly defined as a per- 
son “engaged in business as an underwriter or 
dealer,” as these terms are defined in the Invest- 
ment Company Act of 1940, with respect to any 
security of any issuer. A limited exception from 
this definition is provided for a bank. A bank is not 
an investment banker if by law it is prohibited 
“from underwriting or participating in the market- 
ing” of any securities of a public utility’ or a hold- 
ing company.? 





1Section 2(a)(5) of the Act defines a public-utility 
company as an electric utility company or a gas 
utility company. Section 2(a)(3) of the Act defines 
an electric utility company as one “which owns or 
operates facilities used for the generation, trans- 
mission, or distribution of electric energy for 
sale... .” Section 2(a)(4) of the Act defines a gas 
utility company as one “which owns or operates 
facilities used for the distribution at retail... of 
natural or manufactured gas for heat, light or pow- 
er.” 


2Section 2(a)(7)(A) of the Act defines a holding 
company as one “which directly or indirectly owns, 
controls, or holds with power to vote, 10 per 
centum or more of the outstanding voting securi- 
ties of a public-utility company... .” 
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On September 26, 1980, the Board of Governors 
of the Federal Reserve System (“Board”) issued a 
ruling denying petitions to prohibit Bankers Trust 
Company from selling commercial paper of corpo- 
rate issuers. It concluded that commercial paper 
was not a security under the Glass-Steagall Act,° 
and that the restrictions on banks under that stat- 
ute with respect to issuing, underwriting, selling 
and dealing in securities did not apply to commer- 
cial paper.* An industry association and a com- 
mercial paper dealer have challenged the Board’s 
decision in both appellate and district courts.5 The 
industry association has also brought a private ac- 
tion against Bankers Trust Company to enjoin the 
latter's commercial paper activities.® 


If as a result of the Board’s ruling a bank were to 
lose its special exception or exclusion in Rule 
70(c)(4), it would not necessarily be an investment 
banker. In that event the bank would be an “in- 
vestment banker,” as defined in Rule 70(c)(4), 
only if it was actually engaged in the sale of any 
securities as underwriter or dealer, and commer- 
cial paper is a security under section 2(a)(16) of 
the Act.’ If a bank were engaged, as underwriter 





348 Stat. 162 (1933) (codified in scattered sec- 
tions of 12 U.S.C.). 


4Section 16 and section 21 of the Glass-Steagall 
Act, 12 U.S.C. §24, seventh power, and 
§378(a)(1), contain the prohibitions on such activi- 
ties by national banks and state member banks of 
the Federal Reserve System, respectively. 


5Securities Industry Ass'n v. Board of Governors 
of the Federal Reserve System, et al., Civ. No. 
80-2314 (D.C. Cir., filed Oct. 24, 1980); A.G. 
Becker, Inc. v. Board of Governors of the Federal 
Reserve System, et al., Civ. No. 80-2258 (D.C. 
Cir., filed Oct. 14, 1980); Securities Industry Ass'n 
v. Board of Governors of the Federal Reserve 
System, et al., Civ. No. 80-2730 (D.D.C., filed 
Oct. 24, 1980); A.G. Becker, Inc. v. Board of 
Governors of the Federal Reserve System, et al., 
Civ. No. 80-2614 (D.D.C., filed Oct. 14, 1980). 


®Securities Industry Ass’n v. Bankers Trust Co., 
Civ. No. 80-6133 (S.D.N.Y., filed Oct. 27, 1980). 


7\It is also a security under section 2(1) of the Se- 
curities Act of 1933. 
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or dealer, in selling or marketing of any security, 
including commercial paper, of a public utility com- 
pany or a holding company, it would be an invest- 
ment banker and the special exception for a bank 
would not apply to it. The immediate question is 
what is the status of a bank that, although 
permitted by law so to engage, in fact does not. 


No definitive answer is required at this time. The 
Commission here announces that, pending dispo- 
sition of the appeals from the Board’s ruling and 
until such time as the Commission amends the 
rule, if any amendment should be necessary, a 
bank shall not be considered an investment bank- 
er, as provided in Rule 70(c)(4), if in fact the bank 
does not engage in the sale or marketing of secu- 
rities of a public utility company or a holding com- 
pany. This application of the rule is consistent with 
the intent and effect of the exclusion for banks that 
Rule 70(c)(4) provides and as such is appropriate 
for the limited and temporary purpose it is meant 
to serve. A bank director or officer, who serves or 
proposes to serve a registered holding company 
or its subsidiaries in such positions pursuant to ex- 
emptions provided by Rule 70, may rely upon the 
exemption in Rule 70(c)(4) in light of today’s an- 
nouncement. 


The prohibition of section 17(c) extends to a di- 
rector, officer or other representative of any “bank, 
trust company,...banking association or 
firm...” except in cases the Commission ex- 
empts by rule. Rule 70(c)(3) states that these 
terms do not include a bank or a trust company— 


(i) which does not accept deposits, or if 
accepting deposits, not less than 85 
percent of whose total deposits at the 
end of the preceding calendar year 
consisted of time and savings deposits 
as defined by 12 CFR Part 329, or (ii) 
not more than 10 percent of whose total 
loans and discounts at the end of the 
preceding calendar year consisted of 
commercial loans and discounts. 


The definition in rule 70(c)(3) excludes primarily 
savings banks, savings and loan associations and 
trust companies not engaged in the general bank- 
ing business. As first adopted and as later 
amended,® this definition reflected then existing 





8HCAR No. 271 (July 2, 1936) and HCAR No. 
1476 (March 22, 1939). 
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laws which made sharp distinctions between com- 
mercial banks and other financial institutions re- 
garding time and demand deposits and types of 
loans. These distinctions are not altogether as 
clear today, as a result of the Depository Institu- 
tions Deregulation and Monetary Contro! Act of 
1980.9 That statute, among other things, author- 
izes (1) banks, savings banks, mutual savings 
banks, savings and loan associations and credit 
unions to pay interest on demand deposits, or the 
equivalent thereto, (2) savings and loan associa- 
tions to invest up to 20% of their capital in com- 
mercial paper and other corporate debt securities, 
and (3) mutual savings banks to invest up to 5% of 
their capital in corporate and business loans. 


These legislative and possibly other changes may 
require restatement or perhaps modification of 
Rule 70(c)(3). Until that is done, the status of fi- 
nancial institutions under Rule 70(c)(3) will contin- 
ue in effect, if in terms of time and savings depos- 
its and commercial loans and discounts these 
institutions were qualified for the exclusion from 
section 17(c) pursuant to Rule 70(c)(3) as of Janu- 
ary 1, 1979. 


Accordingly, 17 CFR Part 251 is amended by 
adding this release thereto. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21968/March 18, 1981 


ALLOCATION OF CONSOLIDATED INCOME TAX 
LIABILITY BY REGISTERED HOLDING 
COMPANIES AND THEIR SUBSIDIARIES 


ACTION: Final rule. 


SUMMARY: The Commission is adopting an 
amendment to Rule 45 under the Public Utility 





8Pub. L. No. 96-221 (March 31, 1980). 
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Holding Company Act of 1935 (‘Act’) pertaining to 
the methods by which registered holding com- 
panies and their subsidiaries may allocate consoli- 
dated income taxes. The amendment replaces 
subsection (b)(6) of Rule 45 adopted in 1955 with 
subsection (c), dealing with the same subject. 
Both are exceptions from the requirements of Rule 
45(a). The amendment recognizes intervening 
changes in tax laws which have tended to restrict 
the use of the subsection (b)(6). 


EFFECTIVE DATE: Upon publication in the Feder- 
al Register. The amendment applies to all tax re- 
turns due after September 30, 1981, and all tax 
years ending on or after that date. It may be ap- 
plied to the tax return for the preceding tax year, if 
such return has not been filed before its adoption. 


FOR FURTHER INFORMATION CONTACT: Grant 
G. Guthrie, Associate Director (202) 523-5156, or 
James E. Lurie, Special Counsel (202) 523-5683, 
Division of Corporate Regulation, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The pro- 
posed amendment to Rule 45 was published for 
comment by release dated October 29, 1980 
(HCAR No. 21767) (45 FR 73509, November 5, 
1980). The history of Rule 45(b)(6) and its prede- 
cessors was sufficiently described therein. 
Changes in the kind and significance of available 
tax benefits and in methods of allocation recog- 
nized under the tax laws have made the 1955 rule 
inadequate. The registered systems have found it 
necessary to rely increasingly on a case-by-case 
series of applications for relief by order under Rule 
45(a). Rule 45(c) reenacts the Commission's origi- 
nal purpose of regulating this whole subject by a 
general rule. 


Comments on the proposed rule were received 
from seven registered holding company systems, 
two major accounting firms and one large non- 
utility system. All urged adoption of the rule. Sev- 
eral comments offered suggestions for clarification 
of the text, which are reflected in the final rule. 
None of the changes have substantive signifi- 
cance. 


Rule 45(c) does not specify kinds of tax benefits. 
These change as tax laws and regulations are re- 
vised. An important function of the tax agreement, 
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required by the rule, is to identify currently the ma- 
terial elements of allocation in terms of the appli- 
cable tax law. The rule specifies the amount to be 
allocated, that is, the difference between the con- 
solidated return and separate return results, and 
establishes the principle of allocating to the indi- 
vidual members of the group the material effects 
of any particular features of the tax law applicable 
to them. The rule extends to all aspects of 
allocating consolidated return benefits. The Com- 
mission agrees with those comments which 
stressed the need for broad and comprehensive 
application. 


The introductory paragraph of the rule has been 
revised to clarify two ambiguities. It was drawn, 
like its predecessor, with the Federal Internal Rev- 
enue Code in mind. Parts of some systems are 
also eligible to file consolidated returns under 
comparable state laws. The rule explicitly includes 
such returns also. If there are special needs with 
respect to state returns, suggestions for dealing 
with them by interpretation will be considered. 


The requirement that tax agreements cover full tax 
years was not intended to exclude associate 
companies added or disposed of during a year. 
The text has been recast to eliminate any contrary 
implications and a sentence has been added to 
the definition of corporate taxable income to speci- 
fy the treatment of partial years. 


The definition of ‘‘consolidated tax’ has been 
clarified. If the consolidated tax is negative, it 
would represent a refund. The “adjustments there- 
to thereafter determined” are adjustments to the 
tax shown on the return, i.e., the liability to the 
taxing authority. Such liability changes only by a 
revision of the tax, whether by an amendment of 
the return, a settlement or a final decision in any 
litigation. The procedure for dealing with such 
changes, and particularly with negotiated adjust- 
ments which may not involve an item-by-item 
modification of the return, is one of the subjects for 
which the tax agreement should provide. 


The definition of “corporate taxable income” has 
been revised to make it unequivocal that the items 
eliminated in consolidation refer to the consolida- 
tion in the tax return under tax standards rather 
than to possibly inconsistent generally accepted 
accounting principles. The provisions for adjust- 
ment for other year carryover rights have been 
transferred from the definition of separate return 
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tax to the definition of corporate taxable income, 
from which the separate return tax is calculated. 
This assures that these adjustments will be re- 
flected in either allocation method. 


The definitions of “Separate return tax’ and “cor- 
porate tax credit” have been rewritten to eliminate 
the terms “hypothetical” and “inconsistent” which 
might be misunderstood. The rule states the hy- 
pothesis of nonconsolidation to which these terms 
referred. 


The first sentence of subsection (3) has been 
amended to correct an unintended omission by 
adding ‘(2)(ii).” The elimination of intercompany 
transactions would affect the allocation under the 
(2)(ii) method in essentially the same way as it af- 
fects a (2)(i) method allocation. In the first sen- 
tence of subsection (4), “subsidiary companies” 
has been changed to “associate companies.” As 
stated in the release on the proposed rule, the 
holding company will not normally have a positive 
corporate taxable income, since intercompany div- 
idends, its principal resource, are excluded. 


Several comments also noted a failure to deal with 
the possibility that the tax saving in a year, 
including consolidated carrybacks, might not ex- 
haust the deductions accrued in that year, so that 
only a partial cash reimbursement could be made. 
Subsection (5) has been enlarged to deal with that 
contingency. For reasons already stated, the rule 
does not prescribed the priorities to be accorded 
to various kinds of benefits. Such specifics depend 
on the tax laws then effective and should be dealt 
with in the tax agreement. 


The final sentence of draft subparagraph (5), deal- 
ing with accounting for corporate tax credits, has 
been deleted.' The purpose of the deleted sen- 





1The deleted sentence read: “Such payments for 
tax benefits contributed to the consolidated return 
shall be accounted for in the same manner as tax 
refunds, provided that any such payment received 
by a subsidiary company which is not a public utili- 
ty company shall be applied to reduce the costs 
incurred by such company for purposes of 
determining the costs of goods or services sup- 
plied by such company to associate companies 
under section 13(b) of the Act in the manner pre- 
scribed by the Commission by rule or order under 
that section.” 
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tence was to identify the applicable principles, a 
purpose more appropriate for comment than in the 
text of the rule. 


No provision was made in the proposal for 
amending the tax agreement. This was not an 
oversight. The proposal stressed the necessity of 
a current, reasonable and unequivocal annual de- 
termination of each member company’s tax. The 
filing of a return on an agreed basis commits each 
of the associate companies to the procedures 
adopted, and their planning and reporting during 
the tax year may be affected by the terms of the 
agreement. 


Unexpected events, including changes in the tax 
laws, may require modification of the agreement 
during its operation, as may some kinds of adjust- 
ments by the taxing authority after the return is 
filed. But amendments with retroactive effect can- 
not be treated as routine filings.2 The effect of the 
rule, as proposed, would have been to require a 
declaration under Rule 45(a) for amendments. The 
adopted rule permits amendment, subject to Com- 
mission approval if the Commission directs within 
60 days of the filing that the amendment be 
deemed a declaration under Rule 45(a). It thus 
eliminates formal procedures under Rule 23 if the 
amendment is of a character which does not need 
further examination. 


All of the registered systems use a calendar year, 
except for one which uses a fiscal year ending 
September 30. Tax returns are filed the following 
year. The rule does not change the principles of 
present regulation. It will be effective for all tax 
years, including the current year, ending after its 
adoption. Registered systems may elect to apply it 
to returns for 1980, filed after its adoption, or to 
rely on Rule 45(b)(6) and applicable orders. 


None of the outstanding orders under Rule 45(a) 
on this subject are inconsistent with Rule 45(c). To 
the extent they are more detailed, they incorporate 
matter which will be dealt with by the tax agree- 
ment under the new rule. The initial tax agreement 
will recognize carryover and other rights, if any, 
which have accrued under past regulation. If an 
amendment of existing orders is considered nec- 
essary for the orderly implementation of Rule 





2Standard Gas & Electric Company, 37 SEC 532, 
542-550 (1957). 
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45(c), it should be applied for. The rule will not af- 
fect any prior or future orders under section 13 of 
the Act, relating to the accounting for tax benefits 
of service companies. 


STATUTORY BASIS AND TEXT OF THE RULES 


The Securities and Exchange Commission hereby 
amends Title 17, Chapter II of the Code of Federal 
Regulations, pursuant to its authority under the 
Public Utility Holding Company Act of 1935 [15 
U.S.C. § 79(a) et seq. and particularly sections 
12(b), 12(f) and 20(a) thereof [15 U.S.C. § 797(b), 
791(f) and 79t(a)}] by deleting paragraph (b)(6) of 
§ 250.45 and adding a new paragraph (c) thereto 
to read as set forth below. This action is effective 
immediately pursuant to the Administrative Proce- 
dure Act [5 U.S.C. § 553(d)(1)). 


PART 250—GENERAL RULES AND REGULA- 
TIONS, PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 


§ 250.45 Loans, extensions of credit, donations 
and capital contributions to associate com- 
panies. 


(b) 2 & = 
(6) [Removed] 


(c) A declaration under paragraph (a) of this sec- 
tion shall not be required for the filing of a consoli- 
dated tax return by the eligible associate com- 
panies in a registered holding company system, or 
the execution or performance of the agreement 
referred to herein, if such consolidated tax return 
is filed pursuant to a tax agreement, in writing, 
relating to either federal or state taxes, for a term 
of one or more tax years among the associate 
companies included in the consolidated return, 
and the agreement provides for allocation among 
such associate companies of the liabilities and 
benefits arising from such consolidated tax return 
for each tax year in a manner not inconsistent with 
the following conditions: 


(1) Definitions: 


“Consolidated tax” is the aggregate 
tax liability for a tax year, being the 
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tax shown on the consolidated re- 
turn and any adjustments thereto 
thereafter determined. The consoli- 
dated tax will be the refund if the 
consolidated return shows a nega- 
tive tax. 


“Corporate tax credit” is a negative 
separate return tax of an associate 
company for a tax year, equal to the 
amount by which the consolidated 
tax is reduced by including a net 
corporate taxable loss or other net 
tax benefit of such associate com- 
pany in the consolidated tax return. 


“Corporate taxable income” is the 
income or loss of an associate com- 
pany for a tax year, computed as 
though such company had filed a 
separate return on the same basis 
as used in the consolidated return, 
except that dividend income from 
associate companies shall be disre- 
garded, and other intercompany 
transactions eliminated in the con- 
solidated return shall be given ap- 
propriate effect. It shall be further 
adjusted to allow for applicable 
rights accrued to the associate 
company under paragraphs (c) (4) 
and (5) of this section or under prior 
rules or orders, on the basis of oth- 
er tax years, but carryovers or car- 
rybacks shall not be taken into ac- 
count if the associate company has 
been paid a corporate tax credit 
therefor. If an associate company is 
a member of the registered sys- 
tem’s consolidated tax group for 
only part of a tax year, that period 
will be deemed to be its tax year for 
all purposes under paragraph (c) of 
this section. “Separate return tax’ 
is the tax on the corporate taxable 
income of an associate company 
computed as though such company 
were not a member of a consolidat- 
ed group. 


The consolidated tax shall be ap- 
portioned among the several mem- 
bers of the group in proportion to (i) 
the corporate taxable income of 
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each such member, or (ii) the sepa- 
rate return tax of each such mem- 
ber, but the tax apportioned to any 
subsidiary shall not exceed the sep- 
arate return tax of such subsidiary. 


The tax agreement shall provide for 
appropriate and equitable adjust- 
ment of the allocation specified un- 
der paragraph (c) (2) (i) or (2)(ii) of 
this section if the sum of the corpo- 
rate taxable incomes or separate 
return taxes of all members of the 
group in any taxable year differs 
from the consolidated taxable _in- 
come or tax because of intercom- 
pany transactions excluded from 
the consolidated return. It shall pro- 
vide for appropriate and equitable 
adjustment of the allocation 
specified under paragraph (c)(2)(ii) 
to the extent that the consolidated 
tax and separate return tax for any 
year include material items taxed at 
different rates or involving other 
special benefits or limitations. Such 
adjustments will be directed to 
allocating to the individual members 
of the group the material effects of 
any particular features of the tax 
law applicable to them. 


The tax agreement may exclude 
from the allocation under paragraph 
(c)(2)(i) of this section associate 
companies not having a positive 
corporate taxable income for the 
year being allocated, or under para- 
graph (c)(2)(ii) of this section asso- 
ciate companies not having a posi- 
tive separate return tax for the year 
being allocated. An agreement un- 
der this paragraph shall make ap- 
propriate and equitable provision for 
preserving to each subsidiary com- 
pany so excluded the equivalent of 
any rights which such company 
would have had, under the applica- 
ble tax law, had it filed a separate 
return, to use in other years any 
loss or credit availed of by the 
group through the consolidated re- 
turn. With respect to carryover 
rights, such provisions will normally 
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consist of recognition of the carry- 
over in future allocations by 
reducing the consolidated tax allo- 
cation in the subsequent year of the 
subsidiary company entitled to the 
benefit, and by charging the excess 
to the companies which had bene- 
fited by the prior deduction or credit. 
In the case of a carryback, the ex- 
cluded subsidiary company should 
normally be paid the amount refund 
to which it would have been entitled 
had it filed a separate return. 


The agreement may, instead of 
excluding members as provided in 
paragraph (c)(4), include all mem- 
bers of the group in the tax alloca- 
tion, recognizing negative corporate 
taxable income or a negative corpo- 
rate tax, according to the allocation 
method chosen. An agreement un- 
der this paragraph shall provide that 
those associate companies with a 
positive allocation will pay the 
amount allocated and those subsidi- 
ary companies with a negative allo- 
cation will receive current payment 
of their corporate tax credits. The 
agreement shall provide a method 
for apportioning such payments, 
and for carrying over uncompen- 
sated benefits, if the consolidated 
loss is too large to be used in full. 
Such method may assign priorities 
to specified kinds of benefits. 


The tax agreement for each taxable 
year shall be filed as an exhibit to 
the system’s annual report on Form 
U5S (§ 259.5s of this chapter) for 
the previous taxable year. The initial 
filing after the effective date of this 
amendment shall be made as an 
amendment to the last USS filed. If 
an existing tax agreement is merely 
renewed or amended, prior filings 
may be incorporated by reference. 
Amendments to a tax agreement 
shall be filed as an amendment to 
the Form U5S. Any amendment 
which would alter the allocation to 
any associate company for any pe- 
riod preceding its adoption shall be 
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conditioned on approval by the 
Commission if the Commission di- 
rects, within 60 days after its filing, 
that it be deemed to be declaration 
under Rule 45(a). 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21969/March 18, 1981 


In the Matter of 


NORTHEAST UTILITIES 

WESTERN MASSACHUSETTS ELECTRIC 
COMPANY 

174 Brush Hill Avenue 

West Springfield, Massachusetts 01089 


THE CONNECTICUT LIGHT & POWER 
COMPANY 

THE HARTFORD ELECTRIC LIGHT COMPANY 
NORTHEAST NUCLEAR ENERGY COMPANY 
Selden Street 

Berlin, Connecticut 06037 


HOLYOKE WATER POWER COMPANY 
One Canal Street 
Holyoke, Massachusetts 01040 


(70-6465) 


SUPPLEMENTAL NOTICE OF PROPOSAL BY 
HOLDING COMPANY TO MAKE CAPITAL CON- 
TRIBUTIONS OR OPEN ACCOUNT ADVANCES 
TO PUBLIC UTILITY SUBSIDIARY 


NOTICE IS HEREBY GIVEN that Northeast Utili- 
ties (“NU”), a registered holding company, and 
five of its wholly-owned subsidiary companies, 
The Connecticut Light & Power Company 
(“CL&P”), The Hartford Electric Light Company 
(““‘HELCO’’), Western Massachusetts Electric 
Company (‘‘WMECO’’), Holyoke Water Power 
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Company (“HWP”) and Northeast Nuclear Energy 
Company (‘“‘NNECO’”), have filed a post-effective 
amendment to an application-declaration previ- 
ously filed with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 
(‘Act’), designating Sections 6, 7 and 12(b) of the 
Act and Rules 45 and 50 promulgaied thereunder 
regarding the proposed transaction. 


By orders dated July 1, 1980 (HCAR No. 21647), 
August 21, 1980 (HCAR No. 21684) and Febru- 
ary 3, 1981 (HCAR No. 21905) in this matter the 
applicants-declarants were authorized to issue 
notes to banks and, with the exception of HWP 
and NNECO, commercial paper to a dealer in 
commercial paper from time to time through 
June 30, 1981. In addition, CL&P, HELCO and 
WMECO were authorized to enter into a multibank 
revolving credit and term loan agreement under 
the terms of which the three companies can bor- 
row up to an aggregate of $140,000,000. The ag- 
gregate amount of all such notes at any time out- 
standing, whether issued to banks (‘Bank Notes’) 
or to a dealer in commercial paper (“Commercial 
Paper’) or to banks under the revolving credit/ 
term loan agreement (“Revolving Credit/Term 
Notes’) may not exceed $55,000,000 in the case 
of NU, $210,000,000 in the case of CL&P, 
$100,000,000 in the case of HELCO, $55,000,000 
in the case of WMECO, $8,000,000 in the case of 
HWP and $40,000,000 in the case of NNECO. 


By the order of July 1, 1980, NU was authorized to 
use the proceeds of its sales of Bank Notes and 
Commercial Paper to make capital contributions to 
CL&P, WMECO and NNECO and to make open 
account advances to NNECO and The Quinnehtuk 
Company, a non-utility subsidiary of NU. Authori- 
zation is now sought to make capital contributions 
or open account advances to HWP in an amount 
not to exceed in the aggregate $6,000,000. 


The capital contributions or open account ad- 
vances will be used to defray in part the operating 
costs of HWP and the cost of converting HWP’s 
oil-burning Mount Tom Unit to coal. It is stated that 
operating expenses of HWP have increased signif- 
icantly in the past few months due primarily to the 
increased cost of fuel oil and lengthy extension of 
a Millstone Unit No. 1 refueling outage so that 
plant repairs could be effected. Due to the Mill- 
stone Unit No. 1 refueling outage, HWP has had to 
operate its Mount Tom Unit at or near capacity to 
produce additional power for the System. Thus, 
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HWP’s oil consumption has increased, aggrava- 
ting the adverse effect of rising fuel prices. The 
time lag between payment for fuel oil, which pay- 
ment is made within 10 days after delivery, and 
collection of accounts receivable has intensified 
the adverse effect on HWP’s financial situation. 


The cost of conversion of HWP’s oil-burning 
Mount Tom Unit to cal is estimated to be approxi- 
mately $35,000,000, which cost is to be incurred 
during the period 1981 through 1984. Approxi- 
mately $7,750,000 of this expense will be incurred 
in 1981. 


HWP experienced a loss of $154,000 for the year 
ended December 31, 1980 and in light of the fac- 
tors described above, it now appears likely that, 
contrary to earlier financial projections, HWP will 
not generate enough income in 1981 to meet 
these increased fuel costs and coal conversion ex- 
penses. To enable HWP to meet those fuel costs 
and coal conversion expenses to be incurred over 
the next four months, NU anticipates making up to 
$6,000,000 of capital contributions or open ac- 
count advances, without interest, available to 
HWP 


It is stated that no special or separable fees, com- 
missions or expenses will be incurred in connec- 
tion with the proposed transaction. It is further 
stated that no state or federal regulatory authority, 
other than this Commission, has jurisdiction over 
the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 13, 1981, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised 
by the filing which he desires to controvert; or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request should be served person- 
ally or by mail upon the applicants-declarants at 
the above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. At any time 
after said date, the application-declaration, as 
amended or as it may be further amended, may be 
granted and permitted to become effective as pro- 
vided in Rule 23 of the General Rules and Regula- 
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tions promulgated under the Act, or the Commis- 
sion may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Per- 
sons who request a hearing or advice as to wheth- 
er a hearing is ordered will receive any notices or 
orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 616/March 13, 1981 


PUBLIC SERVICE ELECTRIC AND GAS 
COMPANY 


File No. 2-67722 (22-10389) 


The Securities and Exchange Commission has is- 
sued an order, effective as of May 29, 1980, under 
the Trust Indenture Act of 1939 (the “Act’) on ap- 
plication of Public Service Electric and Gas Com- 
pany, exempting its First and Refunding Mortgage 
Bonds, 12%% Series M due 2010 from the provi- 
sions of Section 316(a)(1) of the Act. 





TRUST INDENTURE ACT OF 1939 
Release No. 617/March 16, 1981 


The Securities and Exchange Commission has is- 
sued a notice giving interested persons until 
April 6, 1981 to request a hearing on an applica- 
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tion by Galaxy Oil Company pursuant to Section 
310(b)(1)(ii) of the Trust Indenture Act of 1939 
declaring that the trusteeship of Bank of the 
Southwest National Association, Houston, under 
two indentures is not so likely to involve a material 
conflict of interest as to make it necessary to dis- 
qualify Bank of the Southwest National Associa- 
tion, Houston, from acting as trustee. 





TRUST INDENTURE ACT OF 1939 
Release No. 618/March 17, 1981 


Jersey Central Power & Light Company 
File No. 22-10971 


The Securities and Exchange Commission has is- 
sued a notice giving interested persons until 
April 10, 1981 to request a hearing on an applica- 
tion by Jersey Central Power & Light Company 
(“JCP&L”’) pursuant to Section 310(b)(1)(ii) of the 
Trust Indenture Act of 1939, declaring that the 
trusteeship of J. Henry Schroder Bank & Trust 
Company under two indentures of JCP&L is not so 
likely to involve a material conflict of interest as to 
make it necessary to disqualify J. Henry Schroder 
Bank & Trust Company from acting as trustee. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11682/March 13, 1981 


In the Matter of 


KEYSTONE PROVIDENT LIFE INSURANCE 
COMPANY 

KMA VARIABLE ACCOUNT 

AMERICAN LIQUID TRUST 

KEYSTONE CUSTODIAN FUND, SERIES B-1 
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KEYSTONE CUSTODIAN FUND, SERIES B-2 
KEYSTONE CUSTODIAN FUND, SERIES B-4 
KEYSTONE CUSTODIAN FUND, SERIES S-1 
KEYSTONE CUSTODIAN FUND, SERIES S-3 
KEYSTONE CUSTODIAN FUND, SERIES S-4 
MASSACHUSETTS FUND 


AND 


MONEY MARKET/OPTIONS INVESTMENTS, 
INC. 

99 High Street 

Boston, Massachusetts 02110 


(812-4699) 


NOTICE OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 11 OF THE ACT AP- 
PROVING CERTAIN OFFERS OF EXCHANGE 
AND PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTIONS FROM SECTIONS 
2(a)(32), 2(a)(35), 22(c), 26(a), 27(c)(1), 27(c)(2), 
AND 27(d) OF THE ACT, AND RULE 22c-1 
THEREUNDER. 


NOTICE IS HEREBY GIVEN that Keystone Provi- 
dent Life Insurance Company (‘“‘Keystone” or the 
“Company’), a stock life insurance company es- 


tablished under the laws of the State of Rhode Is- 
land, and KMA Variable Account (‘Variable Ac- 
count’), a separate account of Keystone 
registered under the Investment Company Act of 
1940 (“Act”) as a unit investment trust, and Ameri- 
can Liquid Trust (‘ALT’), Keystone Custodian 
Fund, Series B-1 (‘Series B-1’’), Keystone 
Custodian Fund, Series B-2 (‘‘Series B-2’’), Key- 
stone Custodian Fund, Series B-4 (“Series B-4’), 
Keystone Custodian Fund, Series S-1 (‘Series 
S-1’’), Keystone Custodian Fund, Series S-3 
(“Series S-3”), Keystone Custodian Fund, Series 
S-4 (“Series S-4’), Massachusetts Fund and 
Money Market/Options Investments, Inc. (‘Money 
Market/Options’), each registered under the Act 
as an open-end management investment company 
(collectively ‘““Applicants’), filed an application on 
July 15, 1980, and amendments thereto on No- 
vember 21, 1980, January 21, 1981, and March 
10, 1981, for an order of the Commission pursuant 
to Section 11 of the Act approving certain offers of 
exchange and pursuant to Section 6(c) of the Act 
granting exemptions from Sections 2(a)(32), 
2(a)(35), 22(c), 26(a), 27(c)(1), 27(c)(2), and 27(d) 
of the Act and Rule 22c-1 thereunder to the extent 
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necessary to permit the transactions described be- 
low. All interested persons are referred to the ap- 
plication on file with the Commission for a state- 
ment of the representations contained therein, 
which are summarized below. 


BACKGROUND 


The Company is a wholly-owned subsidiary of 
Keystone Custodian Funds, Inc., which is a 
wholly-owned subsidiary of The Travelers Corpo- 
ration of Hartford, Connecticut. 


The Company is the depositor and sponsor of the 
Variable Account. The Vaiable Account is a segre- 
gated investment account of the Company estab- 
lished to act as the funding entity for the Individual 
Flexible Purchase Payment Variable Annuity Con- 
tracts (the Contracts’) to be issued by the Com- 
pany. 


Keystone Custodian Funds, Inc. (““KCF’’) is trustee 
for Series B-1, Series B-2, Series B-4, Series 
S-1, Series S-3 and Series S—4, and the invest- 
ment adviser for the Massachusetts Fund and 
Money Market/Options. An affiliate of KCF, ALT 
Management Corporation, is the investment advis- 
er for ALT. 


The purchase payments under the Contracts will 
be allocated to the Variable account and will be in- 
vested in one or more of ALT, Series B-1, Series 
B-2, Series B-4, Series S-—1, Series S-3, Series 
S-4, Massachusetts Fund, and Money Market/Op- 
tions at net asset value in accordance with the se- 
lection made by the contract owner in the applica- 
tion. 


The Contracts will be sold by licensed insurance 
agents in those States where the Contract may be 
lawfully sold. Such agents will be registered repre- 
sentatives of broker-dealers registered under the 
Securities Exchange Act of 1934 which are mem- 
bers of the National Association of Securities 
Dealers, Inc. The Contracts will be distributed 
through Keystone Massachusetts, Inc., (“KMI’) 
which is affiliated with KCF. 


The Contracts permit purchasers to make invest- 
ments in such amount and at such frequency as 
they elect, and to change such election as to pro- 
spective payments at will. The Contracts will be of- 
fered without the imposition of a sales charge de- 
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duction at time of sale. However, the Contracts 
contain a provision which imposes a deferred 
sales charge in the event there is a redemption in 
the early years of the Contract. The charge is 
referred to as a Contingent Deferred Sales Charge 
and is intended to reimburse the Company for ex- 
penses incurred which are related to contract 
sales. 


A Contingent Deferred Sales Charge is deducted, 
except as noted below, in the event of a partial or 
complete redemption. The Contingent Deferred 
Sales Charge is based on a graded table of 
charges but in no event will the charge exceed 5% 
of the lesser of the amount redeemed or the pur- 
chase payments, less amounts redeemed during 
the previous five years which were subject to the 
Contingent Deferred Sales Charge. After the first 
Contract Anniversary, a contract owner may, not 
more frequently than once annually on a non- 
cumulative basis, make a withdrawal of up to 7% 
of purchase payments per Contract Year without 
payment of any Contingent Deferred Sales 
Charges. The Contingent Deferred Sales Charge 
will be waived on distributions made pursuant to 
the death of the annuitant. 


The Contingent Deferred Sales Charge will be ap- 
plied in accordance with the table below: 


Year Deduction 
5% 
4% 
3% 
2% 
1% 
and thereafter 0% 


The Custodian for the Contracts and for the Varia- 
ble Account is the Bradford Trust Company of 
Boston, Massachusetts, which performs all 
custodian and administrative functions for the 
Contracts and the Variable Account. 


The Contracts are subject to a Contract Mainte- 
nance Charge which is deducted from the contract 
value on each Contract Anniversary and is cur- 
rently $30 per Contract Year. The Contracts of- 
fered by the Company are unlike traditional varia- 
ble annuity contracts in that there is no expense 
guarantee. Applicants agree that if the exemptions 
applied for are granted they shall remain in effect 
only so long as there is no increase in the charges 
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made in connection with the Contracts. The Com- 
pany also deducts premium taxes where applica- 
ble. 


CONTINGENT DEFERRED SALES CHARGE 
Section 2(a)(35) 


Section 2(a)(35) of the Act defines “sales load” as 
the difference between the price of a security to 
the public and that portion of the proceeds from its 
sale which is received and invested or held for in- 
vestment by the issuer, less any portion of such 
difference deducted for trustees’ or custodians’ 
fees, insurance premiums, issue taxes or adminis- 
trative expenses or fees which are not properly 
chargeable to sales or promotional expenses. 


Applicants submit that the proposed Contingent 
Deferred Sales Charge is consistent with the in- 
tent of the definition of sales load contained in the 
Act. The charge would be imposed by the Compa- 
ny to reimburse it for expenses related to the sale 
of the Contracts, which the Applicants submit is 
within the Section 2(a)(35) definition of sales load 
but for the timing of the imposition of the charge. 


Nevertheless, Applicants have requested an ex- 
emption from the provisions of Section 2(a)(35) to 
the extent such exemption may be necessary to 
implement the proposed pricing of their Contracts. 


Section 22(c) and Rule 22c-1. 


Rule 22c-1, promulgated under Section 22(c) of 
the Act, in pertinent part, prohibits a registered in- 
vestment company issuing a redeemable security 
from selling, redeeming or repurchasing any such 
security except at a price based on the current net 
asset value of such security. When the contract 
owner surrenders all or a part of the contract 
value, the proceeds paid on such surrender will be 
based on the current net asset value. The Contin- 
gent Deferred Sales Charge, if applicable, will be 
deducted at the time or surrender in arriving at the 
contract owner’s proportionate share or account 
value. 


While Applicant do not believe that the imposition 
of the Contingent Deferred Sales Charges is viola- 
tive of Section 22(c) or Rule 22c—1, they have re- 
quested an exemption from the provisions of Sec- 
tion 22(c) and Rule 22c-1 thereunder, to the 


SEC DOCKET/515 





extent necessary, to offer the Contracts as pro- 
posed. 


Sections 26(a) and 27(c)(2) 


Section 27(c)(2) of the Act prohibits a registered 
investment company or depositor or underwriter 
for such company from selling periodic payment 
plan certificates unless the proceeds of all pay- 
ments, other than sales loads, on such certificates 
are deposited with a trustee or custodian having 
the qualifications prescribed in Section 26(a)(1) of 
the Act and are held by such trustee or custodian 
under an agreement containing substantially the 
provisions required by Sections 26(a)(2) and 
26(a)(3) of the Act. 


Section 26(a) of the Act further provides as here 
pertinent, in substance, that no payment to the de- 
positor or principal underwriter of a unit invest- 
ment trust shall be allowed the custodian bank as 
an expense, except a fee, not exceeding such rea- 
sonable amounts as the Commission may pre- 
scribe, as compensation for performing bookkeep- 
ing and other administrative expenses normally 
performed by the custodian. 


Applicants allege that the Contingent Deferred 
Sales Charge to be imposed (if any) upon the sur- 
render of the Contracts issued with respect to the 
Separate Account is designed to recover distribu- 
tion costs relating to the sales of the Contracts. 
The Contracts merely defer the time when the 
sales charge may be imposed. 


Applicants further allege that since there is noth- 
ing in the Act to suggest that if Contingent De- 
ferred Sales Charges were being used at the time 
the Act was promulgated, that deductions for such 
sales charges would not have been permitted, 
and, since it is in the contract owners’ best inter- 
ests that the entire amount of their purchase pay- 
ments by invested at the time when made, they 
have requested an exemption from the provisions 
of Sections 26(a)(2)(C) and 27(c)(2) of the Act, to 
the extent necessary, in order to permit the offer 
and sale of the Contracts subject to the Contingent 
Deferred Sales Charge as described above. 


Sections 2(a)(32) and 27(d) 


Section 2(a)(32) of the Act, in pertinent part, de- 
fines “redeemable security” as any security under 
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the terms of which the holder, upon its presenta- 
tion to the issuer, is entitled to receive approxi- 
mately his proportionate share of the issuer’s cur- 
rent net assets or the cash equivalent thereof. 


Section 27(d) of the Act, in pertinent part, requires 
that the holder of a periodic payment plan certifi- 
cate be able to surrender the certificate under cer- 
tain circumstances with the recovery of certain 
front-end sales charges. Applicants assert that the 
Contracts offered are not periodic payment con- 
tracts but request exemption from such Sections, 
to the extent necessary, to offer the Contracts. Ap- 
plicants submit that the imposition of a Contingent 
Deferred Sales Charge does not violate Sections 
2(a)(32) and 27(d). 


Applicants assert that Sections 2(a)(32) and 27(d) 
contemplate the assessment of an initial sales 
load and that under the Contracts the net amount 
invested is the gross purchase payments. Thus, 
the owner’s proportionate share or account value 
would be the gross Purchase Payments, plus or 
minus any increase or decrease in value less the 
charge. Applicants assert that deferring the impo- 
sition of the charge in no way restricts the contract 
owner from receiving his proportionate share or 
account value upon redemption. Applicants con- 
tend that the charge is contingent upon an event 
which might never occur, and that the purchaser's 
initial amount invested is maximized, thus provid- 
ing a benefit to the purchaser. Applicants have re- 
quested an exemption from the provisions of Sec- 
tions 2(a)(32) and 27(d), to the extent necessary, 
to permit the imposition of the Contingent Deferred 
Sales Charge and to offer the Contracts. 


Section 27(c)(1) 


Section 27(c)(1) of the Act, in pertinent part, pro- 
hibits any registered investment company from 
issuing periodic payments plan certificates, or de- 
positor or underwriter of such company, from sell- 
ing any such certificate unless it is a redeemable 
security. Applicants assert that the contracts is- 
sued are not periodic payment plans but neverthe- 
less request an exemption to the extent necessary 
to offer the Contracts. 


Applicants submit that the Contingent Deferred 
Sales Charge is not a restriction on redemption 
under Section 27(c)(1). Applicants assert that 
deferring the imposition of the sales charge in no 
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way restricts the contract owner from receiving his 
proportionate share or current value on surrender 
and has the effect, through deferral of sales 
charge until contract value is withdrawn, of 
increasing the contract value available for re- 
demption. However, Applicants have requested an 
exemption from the operation of the provisions of 
Section 27(c)(1) to the extent necessary to permit 
the charge to be imposed only upon surrender of 
contract values. 


ANNUAL ADMINISTRATIVE CHARGE 


As previously noted, the Contracts are subject to 
an annual administrative charge of $30. If the 
value of a Contract is surrendered for its full value 
on other than the Contract Anniversary date, the 
Administrative Charge will be deducted from the 
owner’s redemption proceeds. 


Because the provisions of the Act discussed 
above under the heading “Contingent Deferred 
Sales Charge” may be said to be equally applica- 
ble in this situation, Applicants hereby request an 
exemption from the provisions of Sections 
2(a)(32), 2(a)(35), 22(c), 26(a), 27(c)(1), 27(c)(2), 
27(d) and Rule 22c-1, to the extent necessary, to 
permit the deduction of the annual Administrative 
Charge under the circumstances described. 


DEDUCTION AND PAYMENT OF CONTRACT 
CHARGES AND FEES 


Sections 26(a) and 27(c)(2) 


Sections 26(a) and 27(c)(2), as here pertinent, 
provide in substance that a registered unit invest- 
ment trust and any depositor of or underwriter for 
such trust are prohibited from selling periodic pay- 
ment plan certificates unless the proceeds of all 
payments, other than amounts deducted for sales 
load, are deposited with a qualified bank as trust- 
ee or custodian. Section 26(a)(2)(D) provides that 
the custodian have possession of all securities 
and other property in which the funds of the trust 
are invested subject only to the charges and col- 
lections allowed under clauses (A), (B) and (C) of 
Section 26(a)(2) until distribution thereof to the se- 
curity holders of the trust. Section 27(c)(2) applies 
the same restrictions to periodic payment plan cer- 
tificates. 
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The Applicants request an exemption from the 
provisions of Sections 26(a) and 27(c)(2) to the 
extent necessary to permit the deduction and pay- 
ment of: (1) the Contract Maintenance Charge; (2) 
the Mortality Risk fee; and (3) applicable annuity 
premium taxes. 


The Applicants consent that the foregoing re- 
quested exemptions from Sections 26(a) and 
27(c)(2) may be made subject to the following con- 
ditions: (1) that the deductions under the Con- 
tracts for administrative services shall not exceed 
such reasonable amounts as the Commission 
shall prescribe and the Commission may reserve 
jurisdiction for such purpose; and (2) that the pay- 
ment of sums and charges out of the assets of the 
Variable Account shall not be deemed to be ex- 
empted from regulation by the Commission by rea- 
son of the requested order, provided that the Ap- 
plicants’ consent to this condition shall not be 
determined to be a concession to the Commission 
of authority to regulate the payment of sums and 
charges out of such assets, other than the charges 
for administrative services, and the Applicants re- 
serve the right in any proceeding before the Com- 
mission, or in any suit or action in any court, to as- 
sert that the Commission has no authority to 
regulate the payment of such other sums and 
charges. 


EXCHANGES 
Section 11 


Section 11(a) of the Act makes it unlawful for any 
registered open-end investment company or prin- 
cipal underwriter therefor to make an offer to the 
holder of a security of such company or of any oth- 
er open-end investment company to exchange his 
security for a security in the same or another such 
company on any basis other than the relative net 
asset values of the respective securities to be ex- 
changed unless the terms of the offer have first 
been submitted to the Commission. Section 11(c) 
provides that the provisions of subsection (a) shall 
be applicable irrespective of the basis of exchange 
to any offer of exchange of any securiety of a reg- 
istered open-end company for a security of a reg- 
istered unit investment trust and to any type of of- 
fer of exchange of the securities of registered unit 
investment trusts for the securities of any other in- 
vestment company. 
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Applicants assert two distinct requests for ex- 
emptive relief pursuant to Section 11. The first 
pertains to a proposal to permit shareholders of 
ALT, Series B-1, Series B-2, Series B-4, Series 
S-1, Series S-3, Series S-4, Massachusetts 
Fund and Money Market/Options to exchange 
their shares for the Contracts. That is, the Appli- 
cants propose to permit shareholders, who are 
shareholders of record upon the effective date of 
the prospectus for the Variable Account of ALT, 
Series B-1, Series B-2, Series B-4, Series S-1, 
Series S-3, Series S-4, Massachusetts Fund, and 
Money Market/Options, to exchange their shares 
for the Contracts. Such shareholders will be noti- 
fied of the offer to exchange and will be permitted 
to make such an exchange without payment of a 
fee, sales load, transfer charge or Administrative 
Charge. All such exchanges will be accomplished 
at net asset value. 


The second request pertains to a proposal to per- 
mit contract owners to reallocate their contract 
values among ALT, Series B-1, Series B-2, 
Series B-4, Series S-1, Series S-3, Series S-4, 
Massachusetts Fund and Money Market/Options. 
There is no limitation on such transfers, and in no 
event will solicitation of existing shareholders be 
made until such shareholders have been provided 
with a currently effective prospectus for the Con- 
tracts and for the particular underlying investment 
medium involved. 


The Applicants submit that the proposed transfer 
rights will afford an owner the availability of choice 
among shares of mutual funds having different in- 
vestment objectives, and that the granting of such 
rights is in recognition of the potentially changing 
nature of the owner’s investment objectives and 
retirement needs over the years. 


The Applicants further assert that the proposed 
transfer rights involve only a change in the under- 
lying accumulation or annuity units related to a 
Contract, which are merely accounting units of 
measure to quantify contract value and, thus, do 
not involve the exchange of a unit investment trust 
security for the security of any other investment 
company. However, to avoid any questions that 
might be raised as to the applicability of Section 
11(c), the Applicants request an order pursuant to 
Section 11 to the extent necessary to permit the 
proposed offer of transfer rights described above. 
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Section 6(c) 


Section 6(c) of the Act provides, in part, that the 
Commission may conditionally or unconditionally 
exempt any person, security, or transaction or any 
class or classes of persons, securities, or transac- 
tions from any provision of the Act or any rule or 
regulation under the Act if, and to the extent, such 
exemption is necessary or appropriate in the pub- 
lic interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, no later than April 7, 1981 at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the matter accompanied by 
a statement as to the nature of his/her interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he/she 
may request that he/she be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munications should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C., 20549. A copy of such request shall be 
served personally or by mail upon the Applicants 
at the address stated above. Proof of such service 
(by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application will be issued 
as of course following April 7, 1981 unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered will receive any no- 
tice and orders issued in this matter, including the 
date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11683/March 13, 1981 


In the Matter of 


FUNDAMENTAL TRUST SHARES, SERIES B 
206-7 Bank of America Building 

111 South El Camino Real 

San Clemente, California 92672 


(811-120) 


ORDER TERMINATING REGISTRATION PUR- 
SUANT TO SECTION 8(f) OF THE INVESTMENT 
COMPANY ACT OF 1940. 


On February 10, 1981, a notice was issued (In- 
vestment Company Act Release No. 11616) 
stating that the Commission proposed, pursuant to 
Section 8(f) of the Investment Company Act of 
1940 (‘‘Act’’), to declare by order on its own 
motion that Fundamental Trust Shares, Series B 
(“Fund”), registered under the Act as a unit invest- 
ment trust, has ceased to be an investment com- 
pany as defined in the Act. 


The notice gave interested persons an opportunity 


to request a hearing, and stated that an order 
disposing of the matter would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered, and it is found 
that the Fund has ceased to be an investment 
company. Accordingly, 


IT 1S ORDERED, pursuant to Section 8(f) of the 
Act, that the registration of Fundamental Trust 
Shares, Series B under the Act shall forthwith 
cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11684/March 13, 1981 


In the Matter of 


COOPERATIVE CENTRALE 
RAIFFEISEN-BOERENLEENBANK B.A. 
c/o Michel de Konkoly Thege, Esq. 
Shearman & Sterling 

53 Wall Street 

New York, New York 10005 


(812-4803) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING THE APPLICANT FROM ALL 
PROVISIONS OF THE ACT. 


On February 12, 1981, a notice was issued (In- 
vestment Company Act Release No. 11618) of the 
filing of an application by Cooperative Centrale 
Raiffeisen-Boerenleenbank B.A. (‘Applicant’), a 
joint stock cooperative society operating as a com- 
mercial bank and located in Utrecht, The 
Netherlands, on January 29, 1981, for an order of 
the Commission, pursuant to Section 6(c) of the 
Investment Company Act of 1940 (‘Act’), ex- 
empting the Applicant from all provisions of the 
Act. 


The notice gave interested persons an opportunity 
to request a hearing, and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered, and it is found 
that granting of the requested exemption is appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. Ac- 
cordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from all pro- 
visions of the Act be, and hereby is granted, ef- 
fective forthwith, subject to the condition that the 
Applicant comply with the following undertakings 
which the Applicant has made: 


(1) That Applicant will secure an undertaking from 
the commercial paper dealer through whom its 
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commercial paper notes will be offered for sale 
that such dealer will provide each offeree who has 
indicated an interest in the notes, prior to any sale 
of notes to such offeree, with a memorandum 
describing Applicant's business and containing 
Applicant's most recent publicly available annual 
financial statements (including a balance sheet, 
profit and loss statement and notes thereto) au- 
dited in accordance with Dutch accounting princi- 
ples and its most recent publicly available 
unaudited semi-annual balance sheet and summa- 
ry profit and los statement. Such memorandum will 
describe the material differences between Dutch 
accounting principles applicable to Dutch banks 
and “generally accepted accounting principles” 
applicable to United States commercial banks. 
Such memoranda will be at least as comprehen- 
sive as those customarily used in offering com- 
mercial paper in the United States, and they will 
be updated periodically to reflect material changes 
in Applicant's business and financial condition. 


(2) That any future offering of Applicant’s debt se- 
curities in the United States will be made on the 
basis of disclosure documents at least as compre- 
hensive in their description of Applicant, its busi- 
ness and its financial statements as those used in 
the presently proposed offering. In no event will 
such disclosure documents be less comprehen- 
sive than is customary for United States offerings 
of similar debt securities. Such disclosure docu- 
ments will be provided to each offeree who has in- 
dicated an interest in the securities then being of- 
fered by Applicant, prior to any sale of such 
securities to such offeree, except that in the case 
of an offering made pursuant to a registration 
statement under the Securities Act of 1933 such 
disclosure documents will be provided to such per- 
sons and in such manner as may be required by 
that Act and the rules and regulations thereunder. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11685 / March 13, 1981 


In the Matter of 


DREYFUS SERVICE CORPORATION 
767 Fifth Avenue 
New York, New York 10153 


(812-4784) 


NOTICE OF FILING OF APPLICATION PURSU- 
ANT TO SECTION 6(c) OF THE ACT FOR AN 
ORDER OF EXEMPTION FROM RULE 22c-1 
UNDER THE ACT 


NOTICE IS HEREBY GIVEN that Dreyfus Service 
Corporation (“Applicant”), a New York Corporation 
which serves as sponsor to The Dreyfus Income 
Trust (First Short Term Series and Subsequent 
Series) (“Trust”), a unit investment trust regis- 
tered under the Investment Company Act of 1940 
(‘Act’), filed an application on December 19, 
1980, requesting an order of the Commission, pur- 
suant to Section 6(c) of the Act, exempting Appli- 
cant from the provisions of Rule 22c—1 under the 
Act to the extent necessary to permit Applicant to 
offer Units of the Trust at a public offering price 
other than the price next computed after receipt of 
a purchase order. The exemptive relief requested 
by Applicant would be limited to a period of the 
first five business days of the initial offering period 
for each future Series of the Trust, or until 80% of 
the Units of such Series are sold, whichever oc- 
curs first. All interested persons are referred to the 
application on file with the Commission for a state- 
ment of the representations contained therein, 
which are summarized below. 


Applicant states that as of the date of the applica- 
tion there had been sixteen Series of the Trust. 
Applicant further represents that Units repre- 
senting fractional undivided interests in each 
Series of the Trust have been and will be, regis- 
tered as securities pursuant to the Securities Act 
of 1933 (‘1933 Act’). According to the application, 
each Series of the Trust has consisted, and will 
consist of certificates of deposit (including con- 
tracts for the purchase of certain certificates of de- 
posit and irrevocable letters of credit) deposited by 
Applicant with The Bank of New York (‘Trustee’). 
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Applicant represents that, after the filing of a pre- 
liminary prospectus with the Commission in con- 
nection with a proposed public offering of Units of 
a Series, it contacts dealers who have purchased 
Units of past Series for indications of interest from 
them. On the basis of the indications of interest re- 
ceived from such dealers, Applicant purchases the 
certificates of deposit which will constitute the 
Series on the day prior to the effectiveness of the 
Units of such Series under the 1933 Act. Applicant 
further states that at 9.00 a.m. the following day 
(“Closing Date’) the certificates of deposit are de- 
posited with the Trustee for which Applicant re- 
ceives from the Trustee a certificate for Units rep- 
resenting the entire ownership of such Series, one 
Unit for each $1,000 principal amount of certifi- 
cates of deposit deposited with the Trustee. Upon 
the effectiveness of such Units under the 1933 Act 
on the morning of the Closing Date, Applicant 
states that the initial offering period commences, 
during which it offers the Units for sale to public. 


Applicant further states that the overwhelming ma- 
jority of Units are sold by the Applicant to dealers 
who presumably buy for, or resell to, their retail 
customers. Applicant adds, however, that as the 
indications of interest previously received from 
such dealers are only approximations and cannot 
be firm offers to purchase, the actual purchases of 
Units by dealers upon the effectiveness of an of- 
fering may be considerably different due to, for ex- 
ample, mistake, changed market conditions, or in- 
accurate estimations. The initial offering period 
continues from day to day as may be necessary 
until all such Units are sold, but for a maximum of 
30 days. Historically the Trust Series have been 
sold out, on average, 7—¥2 business days from the 
Closing Date. 


Rule 22c-1 adopted under the Act provides, in 
pertinent part, that no registered investment com- 
pany issuing any redeemable security, and no 
dealer in any such security, shall sell, redeem, or 
repurchase any such security except at a price 
based on the current net asset value of such secu- 
rity which is next computed after receipt of a ten- 
der of such security for redemption or of an order 
to purchase or sell such security. 


Applicant proposes to offer Units of each future 
Series of the Trust to the public offering price de- 
termined as of 4:00 p.m. on the business day prior 
to any such offer (“backward pricing’) for a period 
of the first five business days of the initial offering 
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period for each such Series, or until 80 percent of 
the Units are sold, whichever occurs sooner. Since 
the public offering price so determined will be ef- 
fective for all sales of the Units during the follow- 
ing 24 hour period, the “forward pricing” require- 
ment of Rule 22c-1 under the Act would not be 
met. 


Applicant asserts that under the current forward 
pricing requirements of Rule 22c-1, Applicant is 
subject to whatever gains or losses may result due 
to changing market conditions: (1) between the 
time of purchase of the underlying certificates (ap- 
proximately 11:00 a.m. on the day prior to the 
Closing Date) and the time the first public offering 
price is established (4.00 p.m. on the Closing 
Date) and (2) between successive evaiuations. 
While the market movement normally to be ex- 
pected will be minor, such shifts will have a signifi- 
cant total impact on Applicant due to its initial po- 
sition as owner of all the Units in a Series. 
Applicant further states that the average single 
day fluctuation of $.71 per $1,000 Unit, which it 
contends is a minimal difference to an individual 
investor, subjects the Applicant to substantial fi- 
nancial risks. Applicant further asserts that pursu- 
ant to the requested exemption, these particular 
risks would be reduced significantly, although not 
totally eliminated. 


Applicant states that Rule 22c—1 has two pur- 
poses: (1) to eliminate or to reduce any dilution of 
the value of outstanding redeemable securities of 
registered investment companies which might oc- 
cur through the sale, redemption or repurchase of 
such securities at prices other than their current 
net asset values; and (2) to minimize speculative 
trading practices in the securities of registered in- 
vestment companies. 


Applicant submits that the purposes of Rule 22c-1 
will not be offended by the proposed backward 
pricing of the Units. In this regard Applicant as- 
serts that, since it will own all the Units at the be- 
ginning of the initial offering period, the price at 
which it sells those Units can affect only Applicant, 
not the value of the underlying certificates of de- 
posit nor the fractional undivided interest in those 
certificates of deposit represented by each Unit 
outstanding. Thus, Applicant concludes that dilu- 
tion of the Trust is not a relevant concept as nei- 
ther the Trustee nor the assets of the Trust are in- 
volved in the sale of the Units. 
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Applicant further asserts that the movement of in- 
terest rates on the short-term certificates of de- 
posit which constitute the Series is not sufficient to 
make speculative trading practices ordinarily prof- 
itable. Applicant states that the sales charge on a 
Unit is currently 0.70% of the public offering price, 
or $7.05 on a $1,000 Unit, and that this is the 
amount of price movement necessary between 
successive daily valuations for a potential specu- 
lator simply to break even. Applicant represents 
that there has never been a single day fluctuation 
that large during the intitial offering period of any 
Series of the Trust, and that the average single 
day fluctuation during this period has been ap- 
proximately 1/10 of that necessary to make specu- 
lation numerically feasible on the basis of the fore- 
going. Thus, Applicant argues that the possibility 
of speculation by an investor is so remote as to be 
considered a practical impossibility. 


Moreover, Applicant states that a speculator who 
desires to take advantage of a movement in the 
aggregate value of the certificates of deposit com- 
posing the portfolio of a particular Series would, in 
addition to confronting a market in which fluctua- 
tions are limited, have to accurately assess the 
value of the underlying portfolio of certificates of 
deposit, none of which is listed on a securities ex- 
change. To the extent that the portfolio of a Series 
consists of certificates of deposit issued by 
London branches of domestic banks, Applicant 
further represents that the problems of evalution 
for the purpose of speculation would be increased 
by the necessity of considering the different inher- 
ent risks of a foreign market, the six hour time dif- 
ference from the domestic market and the costs of 
obtaining such data. 


Applicant further represents that in a period where 
the market value of Units is rising there is little or 
no possibility that either Applicant or the dealers 
would be able to profit by redeeming Units with the 
Trustee because price changes are limited in re- 
spect to the short-term certificates of deposit 
which underlie such Units. In order for the Appli- 
cant or a dealer to make more profit by redeeming 
Units than by selling to investors, there would 
have to be a single day fluctuation greater than the 
sum of the difference between the offering and bid 
prices (since the redemption price for Units is for- 
ward priced and based on the aggregate bid side 
evaluation of the underlying certificates of deposit) 
and the .70% sales charge. Nonetheless, Appli- 
cant agrees that it will not tender back to the Trus- 
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tee for redemption any of its unsold Units during 
the initial offering period of any Series. With re- 
spect to Units tendered by investors to the Trustee 
for redemption, and which are instead purchased 
by Applicant, Applicant states that it is prohibited 
by the terms of the Trust Indenture and Agreement 
from subsequently redeeming those Units at a 
greater price than it paid for them, plus interest. 
Applicant represents that, while it can not, and 
does not, guarantee the maintenance of a market 
for Units during the initial offering period of each 
Series, it intends to do so and to continuously offer 
to repurchase such Units at prices in excess of the 
redemption price. 


According to the application, the sole risk to in- 
vestors in the Trust from the adoption of daily 
backward pricing of the Units is that an investor 
whose purchase price is based on the previous 
day’s evaluation may be paying more, because 
the evaluation has declined, than the price such 
investor would pay if the price was determined on 
the day of the purchase pursuant to the forward 
pricing requirement of Rule 22c-1. In order to re- 
duce the risk of loss to potential investors in the 
Trust to what Applicant views as a de minimis lev- 
el, Applicant proposes that pricing of the Units dur- 
ing the first five days of an offering, or until 80% of 
the Units are sold, whichever occurs sooner, be 
done daily on a backward pricing basis; but if the 
purchase price declines by more than $5.00 per 
Unit between two successive valuations, then the 
investor would receive the lower purchase price 
determined by forward pricing of the Units for that 
day. Applicant submits that under its proposal the 
maximum potential risk to an investor in the Trust 
is $5.00 per $1,000 Unit, or ¥2 of 1% of the total in- 
vestment. 


Applicant further submits that potential investors in 
the Trust will benefit significantly from the pro- 
posed backward pricing of the Units because it 
would allow investors to profit from positive market 
shifts without limitation, while limiting the risk of a 
negative market shift to a de minimis level, and fa- 
cilitate the continued availability to the public of a 
desirable investment vehicle. 


Finally, Applicant claims that the Trust can be 
readily distinguished from other unit investment 
trusts with portfolios of long-term debt obligations, 
as follows: (1) the financial risks to sponsors of 
long-term trusts, and therefore their need for pro- 
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tection, are comparatively minimal. Such other 
trusts utilize a much higher sales charge than the 
Applicant in pricing their units, and are therefore 
able to profitably offer series of much smaller prin- 
cipal amount, with less investment of capital and 
correspondingly less financial risk; (2) sponsors of 
long-term trusts normally buy the underlying in- 
struments in the market at a price between the bid 
and asked price, but deposit the instruments in the 
trust at the asked price, thereby providing them- 
selves an immediate margin of profit unavailable 
to the Applicant, which purchases directly from the 
issuers; and (3) Units of the Trust, with an under- 
lying portfolio of short-term instruments, are sub- 
ject to minimal market shifts (to an individual in- 
vestor), while units of long-term trusts are subject 
to much larger price fluctuations. For this reason 
the sponsor of such a trust would often be unable 
to utilize a backward pricing exemption of the type 
being requested here, as the ¥2 of 1% de minimis 
protection of the instant application could be regu- 
larly exceeded. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security or transaction, or any class or 
classes of persons, securities or transactions, 
from any provision or provisions of the Act or any 
rule or regulation thereunder, if and to the extent 
that such exemption is necessary or appropriate in 
the public interest, and consistent with the protec- 
tion of investors and the purposes fairly intended 
by the policy and provisions of the Act. 


In view of the foregoing, Applicant asserts that the 
exemption requested is appropriate and in the 
public interest, and is consistent with the protec- 
tion of investors and the purposes fairly intended 
by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 7, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shail be 
served personally or by mail upon Applicant at the 
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address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application will be issued as 
of course following said date unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the Commission's own motion. Persons who 
request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11686/March 16, 1981 


In the Matter of 


INA TAX-FREE RESERVE FUND, INC. 
3531 Silverside Road 
Wilmington, Delaware 19810 


(812-4735) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANT FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


INA Tax-Free Reserve Fund, Inc. (‘Applicant’), an 
open-end, diversified management investment 
company registered under the Investment Compa- 
ny Act of 1940 (“‘Act’’), filed an application on Sep- 
tember 16, 1980, and amendments thereto on 
February 2 and February 3, 1981, requesting an 
order of the Commission, pursuant to Section 6(c) 
of the Act exempting Applicant from the provisions 
of Section 2(a) (41) of the Act and Rules 2a—4 and 
22c-1 thereunder to the extent necessary to per- 
mit Applicant to compute its net asset value per 
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share using the amortized cost method of valu- 
ation. 


On February 18, 1981, a notice (Investment Com- 
pany Act Release No. 11625) was issued of the fil- 
ing of said application. The notice gave interested 
persons an opportunity to request a hearing, and 
stated that an order disposing of the matter would 
be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent re- 
quested, be, and hereby is, granted, effective 
forthwith, subject to the following conditions to 
which Applicant has consented: 


1. In supervising Applicant's operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant's investment adviser, 
Applicant's Board of Directors undertakes—as a 
particular responsibility within its overall duty of 
care owed to Applicant's shareholders—to estab- 
lish procedures reasonably designed, taking into 
account current market conditions and Applicant's 
investment objectives, to stabilize Applicant's net 
asset value per share, as computed for the pur- 
pose of distribution, redemption and repurchase, 
at $1.00 per share. 


2. Included within the procedures to be adopted 
by the Board of Directors shall be the following du- 
ties and responsibilities: 


(a) Review by the Board of Directors, as 
it deems appropriate and at such inter- 
vals as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from Appli- 
cant’s $1.00 amortized cost price per 
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share, and the maintenance of records 
of such review.' 


(b) In the event such deviation from Ap- 
plicant’s $1.00 amortized cost price per 
share exceeds 1’ of 1 percent, a re- 
quirement that the Board of Directors 
will promptly consider what action, if 
any, should be initiated by it. 


(c) Where the Board of Directors be- 
lieves that the extent of any deviation 
from Applicant's $1.00 amortized cost 
price per share may result in material 
dilution or other unfair results to invest- 
ors or existing shareholders, it shall 
take such action as it deems appropri- 
ate to eliminate or to reduce to the ex- 
tent reasonably practicable such dilution 
or unfair results, which may include: re- 
deeming shares in kind; selling portfolio 
instruments prior to maturity to realize 
capital gains or losses, or to shorten 
Applicant's average portfolio maturity; 
withholding or reducing dividends; or 
utilizing a net asset value per share as 
determined by using available market 
quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will neither (a) 
purchase any instrument with a remaining maturity 
of greater than one year, nor (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.? 





'To fulfill this obligation, Applicant intends to use 
factual quotations or estimates of market value re- 
flecting current market conditions chosen by its 
Board of Directors in the exercise of its discretion 
to be appropriate indicators of value, which may 
include among other things, (i) quotations or esti- 
mates of market value for individual portfolio in- 
struments, or (ii) values obtained from yield data 
relating to classes of money market instruments 
published by reputable sources. 


2In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, Appli- 


Volume 22, No. 5, March 31, 1981 





4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in condition 1 above, and Appli- 
cant will include in the minutes of Board of Direct- 
ors’ meetings and will record, maintain and pre- 
serve for a pervd of not less than six years (the 
first two years in an easily accessible place) a writ- 
ten record of the Board’s consideration and ac- 
tions taken in connection with the discharge of its 
responsibilities, as set forth above. The docu- 
ments preserved pursuant to this condition shall 
be subject to inspection by the Commission in ac- 
cordance with Section 31(b) of the Act, as if such 
documents were records required to be main- 
tained pursuant to rules adopted under Section 
31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which the 
Board of Directors determines present minimal 
credit risk, and which are of “high quality” as de- 
termined by any major rating service or, in the 
case of any instrument that is not rated, of compa- 
rable quality as determined by the Board. 


6. Applicant will include in each of its quarterly re- 


ports, as an attachment to Form N-1Q, a state- 
ment as to whether any action pursuant to condi- 
tion 2(c) above was taken during the preceding 
fiscal quarter and, if any such action was taken, 
will describe the nature and circumstances of such 
action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








FOOTNOTE, Continued 


cant will invest its available cash in such a manner 
as to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reasona- 
bly practicable. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11687/March 17, 1981 


In the Matter of 


NUVEEN TAX-EXEMPT MONEY MARKET 
FUND, INC. 

115 South LaSalle Street 

Chicago, Illinois 60603 


(812-4804) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTIONS FROM THE PRO- 
VISIONS OF SECTION 2(a) (41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER. 


Nuveen Tax-Exempt Money Market Fund, Inc. 
(“Applicant”), registered under the Investment 
Company Act of 1940 (“Act”) as an open-end, di- 
versified, management investment company, filed 
an application on January 6, 1981, and an amend- 
ment thereto on February 2, 1981, requesting an 
order of the Commission, pursuant to Section 6(c) 
of the Act, exempting Applicant from the provi- 
sions of Section 2(a) (41) of the Act and Rules 
2a-4 and 22c-1 under the Act to the extent nec- 
essary to permit Applicant to compute its net asset 
value per share, for the purposes of effecting 
sales, redemptions and repurchases of its shares, 
according to the amortized cost method of valuing 
portfolio securities. 


On February 19, 1981, a notice (Investment Com- 
pany Act Release No. 11637) was issued of the fil- 
weighted average portfolio maturity which exceeds 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a) (41) of the Act and 
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Rules 2a-—4 and 22c-1 thereunder, to the extent 
requested, be and hereby is, granted, effective 
forthwith subject to the following conditions to 
which Applicant has consented: 


1. In supervising Applicant's operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant’s investment adviser, 
Applicant's Board of Directors undertakes—as a 
particular responsibility within its overall duty of 
care owed to Applicant's shareholders—to estab- 
lish procedures reasonably designed, taking into 
account current market conditions and Applicant’s 
investment objectives, to stabilize Applicant's net 
asset value per share, as computed for the pur- 
pose of distribution, redemption and repurchase, 
at $1.00 per share. 


2. Included within the procedures to be adopted 
by the Board of Directors shall be the following: 


(a) Review by the Board of Directors, as 
it deems appropriate and at such inter- 
vals as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from Appli- 
cant’s $1.00 amortized cost price per 
share, and the maintenance of records 
of such review." 


(b) In the event such deviation from Ap- 
plicant’s $1.00 amortized cost price per 
share exceeds 2 of 1 percent, a re- 
quirement that the Board of Directors 
will promptly consider what action, if 
any, should be initiated by it. 


(c) Where the Board of Directors be- 
lieves that the extent of any deviation 





'To fulfill this condition, Applicant states that it in- 
tends to use actual quotations or estimates of mar- 
ket value reflecting current market conditions cho- 
sen by its Board of Directors in the exercise of its 
discretion to be appropriate indicators of value, 
which may include among others, (i) quotations or 
estimates of market value for individual portfolio 
instruments, or (ii) values obtained from yield data 
relating to classes of money market instruments 
published by reputable sources. 
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from Applicant's $1.00 amortized cost 
per share may result in material dilution 
or other unfair results to investors or ex- 
isting shareholders, it shall take such 
action as it deems appropriate to elimi- 
nate or to reduce to the extent reasona- 
bly practicable such dilution or unfair re- 
sults, which may include: redeeming 
shares in kind; selling portfolio instru- 
ments prior to maturity to realize capital 
gains or losses, or to shorten Appli- 
cant’s average portfolio maturity; with- 
holding dividends; or utilizing a net as- 
set value per share as determined by 
using available market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will neither (a) 
purchase any instrument with a remaining maturity 
of greater than one year, nor (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.? 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in condition 1 above, and Appli- 
cant will include in the minutes of the Board of Di- 
rectors’ meetings and will record, maintain and 
preserve for a period of not less than six years 
(the first two years in an easily accessible place) a 
written record of the Board’s considerations and 
actions taken in connection with the discharge of 
its responsibilities, as set forth above. The docu- 
ments preserved pursuant to this condition shall 
be subject to inspection by the Commission in ac- 
cordance with Section 31(b) of the Act, as if such 
documents were records required to be main- 
tained pursuant to rules adopted under Section 
31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, if any, to those 





2In fulfilling this condition, if the disposition of a 
portfolio instrument results in a dollar-weighted av- 
erage portfolio maturity in excess of 120 days, Ap- 
plicant will invest its available cash in such a man- 
ner as to reduce the dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 
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United States dollar-denominated instruments 
which the Board of Directors determines present 
minimal credit risks, and which are of “high quali- 
ty” as determined by any major rating service or, 
in the case of any instrument that is not rated, of 
comparable quality as determined by the Board of 
Directors. 


6. Applicant will include in each of its quarterly re- 
ports, as an attachment to Form N-1Q, a state- 
ment as to whether any action pursuant to condi- 
tion 2(c) above was taken during the preceding 
fiscal quarter, and, if any such action was taken, 
will describe the nature and circumstances of such 
action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11688/March 17, 1981 


In the Matter of 


FIDUCIARY MONEY MARKET TRUST 
421 Seventh Avenue 
Pittsburgh, Pennsylvania 15219 


(812-4785) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTIONS FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER. 


Fiduciary Money Market Trust (‘‘Applicant’’), regis- 
tered under the Investment Company Act of 1940 
(“Act”) as an open-end, diversified, management 
investment company, filed an application on De- 
cember 19, 1980, and amendments thereto on 
January 12, 1981, and January 30, 1981, re- 
questing an order of the Commission, pursuant to 
Section 6(c) of the Act, exempting Applicant from 
the provisions of Section 2(a)(41) of the Act and 
Rules 2a—4 and 22c-1 under the Act to the extent 
necessary to permit Applicant to compute its net 
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asset value per share, for the purposes of ef- 
fecting sales, redemptions and repurchases of its 
shares, according to the amortized cost method of 
valuing portfolio securities. 


On February 19, 1981, a notice (Investment Com- 
pany Act Release No. 11634) was issued of the fil- 
ing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent re- 
quested, be and hereby is, granted, effective forth- 
with subject to the following conditions to which 
Applicant has consented: 


1. In supervising Applicant's operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant’s investment adviser, 
Applicant's board of trustees undertakes—as a 
particular responsibility within its overall duty of 
care owed to Applicant's shareholders—to estab- 
lish procedures reasonably designed, taking into 
account current market conditions and Applicant's 
investment objectives, to stabilize Applicant’s net 
asset value per share, as computed for the pur- 
pose of distribution, redemption and repurchase, 
at $1.00 per share. 


2. Included within the procedures to be adopted 
by the board of trustees shall be the following du- 
ties and responsibilities: 


(a) Review by the board of trustees, as 
it deems appropriate and at such inter- 
vals as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
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available market quotations from Appli- 
cant’s $1.00 amortized cost price per 
share, and the maintenance of records 
of such review.' 


(b) In the event such deviation from Ap- 
plicant’s $1.00 amortized cost price per 
share exceeds %2 of 1 percent, a re- 
quirement that the board of trustees will 
promptly consider what action, if any, 
should be initiated by it. 


(c) Where the board of trustees be- 
lieves that the extent of any deviation 
from Applicant's $1.00 amortized cost 
price per share may result in material 
dilution or other unfair results to invest- 
ors or existing shareholders, it shall 
take such action as it deems appropri- 
ate to eliminate or to reduce to the ex- 
tent reasonably practicable such dilution 
or unfair results, which may include: re- 
deeming shares in kind; selling portfolio 
instruments prior to maturity to realize 
capital gains or losses, or to shorten 
Applicant's average portfolio maturity; 
withholding dividends; or utilizing a net 
asset value per share as determined by 
using available market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will neither (a) 
purchase any instrument with a remaining maturity 
of greater than one year, nor (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.” 





'To fulfill this condition, Applicant states that it in- 
tends to use actual quotations or estimates of mar- 
ket value reflecting current market conditions cho- 
sen by its board of trustees in the exercise of its 
discretion to be appropriate indicators of value, 
which may include among others, (i) quotations or 
estimates of market value for individual portfolio 
instruments, or (ii) values obtained from yield data 
relating to classes of money market instruments 
published by reputable sources. 


2In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
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4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in condition 1 above, and Appli- 
cant will include in the minutes of the board of 
trustees’ meetings and will record, maintain and 
preserve for a period of not less than six years 
(the first two years in an easily accessible place) a 
written record of the board’s considerations and 
actions taken in connection with the discharge of 
its responsibilities, as set forth above. The docu- 
ments preserved pursuant to this condition shall 
be subject to inspection by the Commission in ac- 
cordance with Section 31(b) of the Act, as if such 
documents were records required to be main- 
tained pursuant to rules adopted under Section 
31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which the 
board of trustees determines present minimal 
credit risks, and which are of “high quality” as de- 
termined by any major rating service or, in the 
case of any instrument that is not rated, of compa- 
rable quality as determined by the board of trus- 
tees. 


6. Applicant will include in each of its quarterly re- 
ports, as an attachment to Form N-1Q, a state- 
ment as to whether any action pursuant to condi- 
tion 2(c) above was taken during the preceding 
fiscal quarter and, if any such action was taken, 
will describe the nature and circumstances of such 
action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








age portfolio maturity in excess of 120 days, Appli- 
cant will invest its available cash in such a manner 
as to reduce the dollar-weighted averaged portfo- 
lio maturity to 120 days or less as soon as reason- 
ably practicable. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11689/March 18, 1981 


In the Matter of: 


RICHARD E. MEARS 
6 Bayberry Drive 
Saddle River, New Jersey 07458 


File No. 812-4846 


NOTICE OF FILING OF APPLICATION PURSU- 
ANT TO SECTION 9(c) OF THE INVESTMENT 
COMPANY ACT OF 1940 AND ORDER OF TEM- 
PORARY EXEMPTION PENDING DETERMINA- 
TION OF THE APPLICATION 


NOTICE IS HEREBY GIVEN that Richard E. 
Mears, referred to herein as “Applicant”, has filed 
an application pursuant to Section 9(c) of the In- 
vestment Company Act of 1940, 15 U.S.C. 
§ 80a-1, et seq., as amended (the “Act’’), of Sec- 
tion 9(a) of the Act, and a temporary exemption 
from Section 9(a) of the Act pending the Commis- 
sion’s determination of the application for a per- 
manent exemption. 


All interested persons are referred to the applica- 
tion on file with the Commission for a statement of 
the representations therein, pertinent parts of 
which are summarized below. 


On October 29, 1980, Applicant was named, with 
others, as defendant in Civil Action No. 80-6137 
brought by the Commission in the United States 
District Court for the Southern District of New York 
(the “action’). The Commission’s Complaint al- 
leged that Applicant Mears violated and aided and 
abetted violations of Section 17(a) of the Securi- 
ties Act of 1933 and Section 10(b) of the Securi- 
ties Exchange Act of 1934 and Rule 10b-—5 there- 
under in connection with offers, purchases and 
sales of U.S. Government guaranteed securities, 
including Government National Mortgage Associa- 
tion (“GNMA”) and Federal Home Loan Mortgage 
Corporation (““FHLMC’’) securities. Without 
admitting or denying any allegations of violations 
or aiding and abetting violations, Applicant 
consented to the entry of a final judgment (the 
“Judgment’) by the court. The Judgment enjoins 
Applicant from engaging in acts or practices that 
would constitute violations, and aiding and abet- 
ting violations of statutory provisions cited above. 
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Section (a) of the Act, insofar as is pertinent here, 
disqualifies any person, or any company with 
which such person is affiliated, from acting in the 
capacity of employee, officer, director, member of 
any advisory board, investment adviser, or deposi- 
tor for any registered investment company, or prin- 
cipal underwriter for any registered open-end com- 
pany, registered unit investment trust, or 
registered face-amount certificate company if such 
person is by reason of any misconduct enjoined by 
any court of competent jurisdiction from engaging 
in or continuing any conduct or practice in connec- 
tion with the purchase or sale of any security. Ap- 
plicant does not concede that the Judgment would 
disqualify him under Section 9(a) of the Act. 


Section 9(c) of the Act provides that upon applica- 
tion the Commission shall grant an exemption 
from the provisions of Section 9(a), either. uncon- 
ditionally or on an appropriate temporary or other 
conditional basis, if it is established that the prohi- 
bitions of Section 9(a), as applied to the applicant, 
are unduly or disproportionately severe or that the 
conduct of such person has been such as not to 
make it against the public interest or protection of 
investors to grant such application. 


Applicant has submitted an application pursuant to 
Section 9(c) of the Act stating, inter alia, that: 


(1) The prohibitions of Section 9(a) of the Act 
would be unduly and disporportionately severe as 
applied to him in that it would unnecessarily limit 
his ability to seek or obtain employment with any 
company which had an investment company as an 
affiliate and his conduct has not been such as to 
make it against the public interest or protection of 
investors to grant the requested exemption. 


(2) The Commission’s action presented complex 
and novel issues of law and fact relating to the na- 
ture and degree of disclosure required in connec- 
tion with the purchase or sale of GNMA and 
FHLMC securities. 


(3) Applicant acted in good faith in a manner he 
believed to be consistent with industry practice 
without challenge from the Commission prior to 
the commencement of the investigation which pre- 
ceded the action referred to above. 


(4) Prior to the Judgment referred to above, no 
findings or judgment relating to violations of Fed- 
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eral or state securities laws had ever been entered 
by any court against the Applicant. 


(5) The prohibitions of Section 9(a) would unfairly 
deprive Applicant of his ability to act as an em- 


ployee, officer, director, member of an advisory. 


board, or investment advisor of any registered in- 
vestment company and preclude any company 
with which Applicant may become affiliated from 
serving or acting in the foregoing capacities. 


(6) Applicant has never before applied for an ex- 
emption from the provisions of Section 9(a) of the 
Act. 


(7) In consenting to a settlement of the Commis- 
sion’s action, Applicant has relied on an agree- 
ment by the staff of the Commission not to oppose 
an application for a permanent exemption from the 
provisions of Section 9(a) of the Act, based solely 
on the Judgment or the allegations in the Commis- 
sion’s Complaint, and on the Commission's agree- 
ment immediately upon entry by the Court of the 
Judgment to issue an order of temporary exemp- 
tion from the provisions of Section 9(a) of the Act. 


The Commission has considered the matter, and 
without agreeing with all of the representations of 
the Applicant, and in light of the relief granted by 
the Court in the action described above, finds that: 


(1) The prohibitions of Section 9(a), if applicable, 
may be unduly or disproportionately severe as ap- 
plied to Applicant and any company with which he 
may hereafter be affiliated; and 


(2) In order to permit Applicant to immediately re- 
sume employment, it is necessary and appropriate 
in the public interest, and consistent with the pro- 
tection of investors and the purposes fairly intend- 
ed by the policy and provisions of the Act, that the 
temporary order be issued forthwith. 


Accordingly, 1T IS ORDERED that, pursuant to 
Section 9(c) of the Act, Richard E. Mears, as of 
the date of this Order, be and hereby is granted a 
temporary exemption from the prohibitions of Sec- 
tion (a) of the Act with respect to his affiliation with 
any company which may be or have an investment 
company as an affiliate, pending final determina- 
tion by the Commission of the application for an 
order granting him an exemption from such prohi- 
bitions. 
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NOTICE IS FURTHER GIVEN that any interested 
party may, not later than April 13, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the matter accompanied by 
a statement as to the nature of his interest, the 
reason for such request and the issues of fact or 
law proposed to be controverted, or he may re- 
quest that he be notified if the Commission should 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
or by mail (air mail if the person being served is lo- 
cated more than 500 miles from the point of mail- 
ing) upon Edward J. Boyle, Esq., 330 Madison Av- 
enue, New York, New York 10017. Proof of such 
service (by affidavit or, in the case of an attorney- 
at-law, by certificate) shall be filed contemporane- 
ously with the request. At any time after said date, 
as provided in Rule 0-5 of the Rules and Regula- 
tions promulgated under the Act, an order dis- 
posing of the application herein may be issued by 
the Commission upon the basis of the information 
stated in said application unless an order for hear- 
ing upon said application shall be issued upon re- 
quest or upon the Commissions’ own motion. Per- 
sons who request a hearing or advice as to 
whether a hearing is ordered will receive notice of 
further developments in this matter, including the 
date of the hearing (if ordered) and any postpone- 
ment thereof. 


By the Commission 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11690/March 18, 1981 


In the Matter of 


MUTUAL OF OMAHA CASH RESERVE FUND, 
INC. 

3102 Farnam Street 

Omaha, Nebraska 68131 


(812-4672) 


NOTICE OF FILING OF APPLICATION FOR OR- 
DER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM THE PROVI- 
SIONS OF SECTION 2(a)(41) OF THE ACT AND 
RULES 2a-4 AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Mutual of Oma- 
ha Cash Reserve Fund, Inc. (‘Applicant’), an 
open-end, diversified, management company reg- 
istered under the Investment Company Act of 
1940 (‘‘Act’’), filed an application on April 28, 
1980, and an amendment thereto on March 9, 
1981, requesting an order of the Commission, pur- 
suant to Section 6(c) of the Act, exempting Appli- 
cant from the provisions of Section 2(a)(41) of the 
Act and Rules 2a—4 and 22c-1 thereunder, to the 
extent necessary to permit Applicant to value its 
assets using the amortized cost method of 
valuation. All interested persons are referred to 
the application on file with the Commission for a 
statement of the representations contained there- 
in, which are summarized below. 


Applicant states that it was organized as a 
Nebraska corporation on March 21, 1980, and its 
investment adviser is Mutual of Omaha Fund Man- 
agement Company (‘Adviser’). Applicant repre- 
sents that its investment objective is to provide as 
high a level of current income as is consistent with 
preservation of capital and maintenance of liquidi- 
ty by investing in a variety of money market instru- 
ments maturing in one year or less. Applicant 
states that it intends to invest in securities issued 
by the United States Treasury or guaranteed by 
the United States Government or its agencies, au- 
thorities or instrumentalities; certificates of deposit 
and bankers’ acceptances issued by domestic 
banks and savings and loan institutions; corporate 
obligations rated Aa or better by Moody’s Invest- 
ors Service (‘‘Moody’s’) or AA or better by 
Standard & Poor’s Corporation (‘““‘S&P’’) at time of 
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purchase; commercial paper rated Prime-1 by 
Moody’s or A-1 by S&P at time of purchase; and 
repurchase agreements with respect to the forego- 
ing obligations. 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by an investment com- 
pany’s board of directors. 


Rule 22c-1 provides, in part, that no registered in- 
vestment company or principal underwriter there- 
for issuing any redeemable security shall sell, re- 
deem or repurchase any such security except at a 
price based on the current net asset value of such 
security which is next computed after receipt of a 
tender of such security for redemption or of an or- 
der to purchase or to sell such security. 


Rule 2a-—4 provides, as here relevant, that the cur- 
rent net asset value of a redeemable security is- 
sued by a registered investment company used in 
computing its price for the purpose of distribution, 
redemption and repurchase shall be an amount 
which reflects calculations made substantially in 
accordance with the provisions of that rule, with 
estimates used where necessary or appropriate. 
Rule 2a-4 further states that portfolio securities 
with respect to which market quotations are readi- 
ly available shall be valued at current market 
value, and that other securities and assets shall 
be valued at fair value as determined in good faith 
by an investment company’s board of directors. 
Prior to the filing of the application, the Commis- 
sion expressed its view that, among other things, 
Rule 2a—4 under the Act requires that portfolio in- 
struments of “money market” funds be valued with 
reference to market factors, and it would be incon- 
sistent generally with the provisions of Rule 2a—4 
for a “money market” fund to value its portfolio in- 
struments with over 60-day maturities on an amor- 
tized cost basis (Investment Company Act Re- 
lease No. 9786, May 31, 1977). 


Applicant requests an exemption from the provi- 
sions of Section 2(a)(41) of the Act, and Rules 
2a-4 and 22c-1 thereunder, to the extent neces- 
sary to permit it to value its portfolio securities 
using the amortized cost method of valuation. In 
support of its request, Applicant represents that its 
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board of directors has determined that, absent un- 
usual circumstances, amortized cost value repre- 
sents that fair value of its portfolio securities and 
that the amortized cost method of valuation will 
benefit both the Applicant and its shareholders. 
Applicant states that by using the amortized cost 
method of valuing its shares, investors would have 
the convenience of being able to value their hold- 
ings simply by knowing the number of shares 
which they own. Furthermore, Applicant maintains 
that by using the amortized cost method of 
valuation its net asset value per share would not 
vary as a result of realized and unrealized capital 
gains and losses. 


Section 6(c) of the Act provides, in part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions, from any provision or 
provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemp- 
tion is necessary or appropriate in the public inter- 
est and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


Applicant asserts that its application meets the 


standards of Section 6(c) of the Act in light of its 
management policies, and consents to the imposi- 
tion of the following conditions to any order 
granting the requested relief: 


1. In supervising Applicant’s operations and dele- 
gating special responsibilities involving portfolio 
management to Applicant's investment adviser, 
the board of directors of Applicant undertakes—as 
a particular responsibility within the overall duty of 
care owned to its shareholders—to establish pro- 
cedures reasonably designed, taking into account 
current market conditions and Applicant’s invest- 
ment objectives, to stabilize Applicant’s net asset 
value per share, as computed for the purpose of 
distribution, redemption and repurchase, at $1.00 
per share. 


2. Included within the procedures to be adopted 
by the board of directors of the Applicant shall be 
the following: 


(a) Review by the board of directors, as 
it deems appropriate and at such inter- 
vals as are reasonable in light of current 
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market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from the 
$1.00 amortized cost price per share, 
and the maintenance of records of such 
review.' 


(b) In the event such deviation from the 
$1.00 amortized cost price per share 
exceeds 2 of 1 percent, a requirement 
that the board of directors will promptly 
consider what action, if any, should be 
initiated by it. 


(c) Where the board of directors be- 
lieves the extent of any deviation from 
the $1.00 amortized cost price per 
share may result in material dilution or 
other unfair results to investors or ex- 
isting shareholders, it shall take such 
action as it deems appropriate to elimi- 
nate or to reduce to the extent reasona- 
bly practicable such dilution or unfair re- 
sults, which may include: redeeming 
shares in kind; selling portfolio instru- 
ments prior to maturity to realize capital 
gains or losses, or to shorten the aver- 
age maturity of portfolio instruments; 
withholding dividends; or utilizing a net 
asset value per share as determined by 
using available market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) pur- 
chase any instrument with a remaining maturity of 
greater than one year, or (b) maintain a dollar- 





1To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value re- 
flecting current market conditions chosen by its 
board of directors in the exercise of its discretion 
to be appropriate indicators of value which may in- 
clude, inter alia, (1) quotations or estimates of 
market value for individual portfolio instruments, or 
(2) values obtained from yield data relating to 
classes of money market instruments published by 
reputable sources. 
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weighted average portfolio maturity which exceeds 
120 days.? 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in paragraph 1 above, and will 
record, maintain and preserve for a period of not 
less than six years (the first two years in an easily 
accessible place) a written record of its board of 
directors’ considerations and actions taken in con- 
nection with the discharge of their responsibilities, 
as set forth above, to be included in the minutes of 
the boards of directors’ meetings. The documents 
preserved pursuant to this condition shall be sub- 
ject to inspection by the Commission in accord- 
ance with Section 31(b) of the Act, as if such doc- 
uments were records required to be maintained 
pursuant to rules adopted under Section 31(a) of 
the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which its 
board of directors determines present minimal 
credit risks, and which are of “high quality” as de- 
termined by any major rating service or, in the 
case of any instrument that is not rated, of compa- 
rable quality as determined by its board of direct- 
ors. 


6. Applicant will include in each of its quarterly re- 
ports, as an attachment to Form N-1Q, a state- 
ment as to whether any action pursuant to para- 
graph 2(c) above was taken during the preceding 
fiscal quarter and, if any such action was taken, 
will describe the nature ad circumstances of such 
action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 13, 1981, at 5:30 
p.m., submit to the Commission in writing, a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his or 
her interest, the reasons for such request and the 





2In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, Appli- 
cant will invest available cash in such a manner as 
to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reasona- 
bly practicable. 
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issues, if any, of fact or law proposed to be contro- 
verted, or he or she may request that he or she be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the adress stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promul- 
gated under the Act, an order disposing of the ap- 
plication herein will be issued as of course follow- 
ing said date unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is or- 
dered, will receive any notices and orders issued 
in is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11691/March 19, 1981 


In the Matter of 


INTERCAPITAL DIVIDEND GROWTH SECURI- 
TIES INC. 

INTERCAPITAL HIGH YIELD SECURITIES INC. 
INTERCAPITAL INDUSTRY-VALUED SECURI- 
TIES INC. 

INTERCAPITAL TAX-EXEMPT SECURITIES 
INC. 

INTERCAPITAL LIQUID ASSET FUND INC. 
INTERCAPITAL INTERCAPITAL NATURAL RE- 
SOURCE DEVELOPMENT 

SECURITIES INC. 

INTERCAPITAL TAX-FREE DAILY 

INCOME FUND INC. 

Five World Trade Center 

New York, New York 10048 
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AND 


DEAN WITTER REYNOLDS INC. 
130 Liberty Street 
New York, New York 10006 


(812-4824) 


NOTICE OF FILING OF APPLICATION PURSU- 
ANT TO SECTION 11(a) OF THE ACT TO PER- 
MIT CERTAIN OFFERS OF EXCHANGE AND 
PURSUANT TO SECTION 6(c) OF THE ACT TO 
PROVIDE AN EXEMPTION FROM THE PROVI- 
SIONS OF SECTION 22(d) OF THE ACT IN CON- 
NECTION WITH SUCH EXCHANGES 


NOTICE IS HEREBY GIVEN that InterCapital Divi- 
dend Growth Securities Inc. (‘Dividend Growth’), 
InterCapital High Yield Securities Inc. (“High 
Yield”), InterCapital Industry-Valued Securities 
Inc. (‘“Industry-Valued”), InterCapital Tax-Exempt 
Securities Inc. (‘Tax-Exempt’), InterCapital Natu- 
ral Resource Development Securities Inc. (‘“Natu- 
ral Resource’), InterCapital Tax-Free Daily In- 
come Fund Inc. (“Daily Income’), and InterCapital 
Liquid Asset Fund Inc. (“Liquid Asset’) (collective- 
ly, the ‘“Funds’”), registered, open-end, diversified, 
management investment companies, and Dean 
Witter Reynolds Inc. (“Dean Witter’) (collectively, 
with the Funds, “Applicants’’) filed an application 
on February 18, 1981, for an order pursuant to 
Section 11(a) of the Investment Company Act of 
1940 (‘Act’) approving certain proposed offers of 
exchange of shares among the Funds on a basis 


Size of Transaction 
at Offering Price 





Less than $25,000 


other than their relative net asset values and pur- 
suant to Section 6(c) of the Act exempting Appli- 
cants from the provisions of Section 22(d) of the 
Act in connection with such exchanges. All inter- 
ested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


Applicants state that Dean Witter, as principal un- 
derwriter for High Yield, Industry-Valued and Tax 
Exempt, maintains a continous offering of the 
shares thereof at their respective net asset values 
plus a sales load. Applicants further state that on 
December 30, 1980, Dividend Growth and Natural 
Resource filed registration statements under the 
Securities Act of 1933 (“1933 Act’) with the Com- 
mission and that upon the effectiveness of such 
1933 Act registration statements Dean Witter will 
act as principal underwriter and maintain a 
continous offering of the shares at their respective 
net asset values plus a sales load. A continous of- 
fering of the shares of Liquid Asset is made direct- 
ly by Liquid Asset on a no-load basis. Upon the ef- 
fectiveness of a post-effective amendment to the 
1933 Act registration statement of Daily Income, a 
continous offering of the shares of Daily Income 
will be made directly by it on a no-load basis. Each 
of the Funds permits reinvestment of dividends 
and distributions without a sales load. At present, 
the applicable sales load for High Yield, Dividend 
Growth, Natural Resource and Industry-Valued 
varies with the quantity purchased as follows: 


Sales Load as Percentage 
of Offering Price 


5.50% 





$ 25,000 but less than $ 50,000 
$ 50,000 but less than $ 100,000 4.25% 
$ 100,000 but less than $ 250,000 3.208 
$ 250,000 but less than $ 500,000 2.50% 
$ 500,000 and over ke tou 


5.00% 


The sale load for Tax-Exempt varies as follows: 


Size of Transaction 


Sales Load as Percentage 
at Offering Price 


of Offering Price 








Less than $25,000 

S$ 25,000 but less than $ 50,000 
$ 50,000 but less than $ 100,000 
$ 100,000 but less than $ 250,000 
$ 250,000 but less than $ 500,000 
$ 500,000 and over 


4.00% 
3.50% 
3.25% 
2.75% 
2.50% 
1.75% 
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According to the application, at present investors 
may have the benefit of reduced sales loads in ac- 
cordance with the above schedules by combining 
purchases of shares of High Yield, Dividend 
Growth, Natural Resource, Industry-Valued or 
Tax-Exempt in single transactions with the pur- 
chase of shares of any of the other Funds which 
are sold with a sales load. The sales load payable 
on the combined purchase of shares of two or 
more such Funds would be at their respective 
rates applicable to the total amount of.the com- 
bined concurrent purchases. Also according to the 
application, investors currently may benefit from a 
reduction of sales loads in accordance with the 
above schedules through the operation of “rights 
of accumulation,’’ whereby an investor, when 
computing the sales load applicable to a present 
purchase of shares of one of the Funds, may add 
the total cost of shares of the Funds which he had 
previously purchased at a load, or the current net 
asset value of such shares, whichever is higher, to 
the public offering price of the shares purchased. 
In calculating the applicable sales load on a pur- 
chase affected by the right of accumulation, 
shares of Liquid Asset or Daily Income acquired 
through an exchange at relative net asset values 
of shares of one of the other Funds are treated as 
if they had been purchased at a load. In this re- 
gard, Applicants state that at present shares of 
Industry-Valued, Dividend Growth, Natural Re- 
source, or High Yield may be exchanged for 
shares of any of the Funds, and shares of Tax- 
Exempt may be exchanged for shares of Liquid 
Asset or Daily Income on the basis of relative net 
asset values and subject to applicable minimum 
investment restrictions. Shares of Liquid Asset or 
Daily Income acquired through such an exchange 
(and shares received as dividends thereon) may 
be exchanged in the same manner as shares of 
the Funds for which the Liquid Asset or Daily In- 
come shares were formerly exchanged. 


Applicants propose to make the following offers of 
exchange: Industry-Valued and High Yield now of- 
fer their shares and Dividend Growth and Natural 
Resource propose to offer to shareholders of Tax- 
Exempt in exchange for shares of Tax-Exempt at 
their relative net asset values per shares, plus a 
sales load differential representing the difference 
in sales loads that would have to be paid upon 
purchases of Industry-Valued, Dividend Growth, 
Natural Resource or High Yield, and Tax-Exempt 
shares, giving recognition to the rights to accumu- 
lation and the combined purchase privileges de- 
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scribed above. That difference in sales loads will 
be determined as follows: (a) the total cost of 
shares of all Funds with a sales load previously 
purchased at their public offering price, or current 
net asset value of shares of all such Funds owned 
by the same shareholder at the time of the ex- 
change, whichever is higher, will be calculated 
(excluding shares of Liquid Asset or Daily Income 
acquired directly, but including Liquid Asset or 
Daily Income shares acquired in exchange for 
shares of any other Fund and Liquid Asset or Daily 
Income shares received as dividends thereon); (b) 
the sales load that would be applicable to the pur- 
chase of shares in the amount calculated in (a), 
expressed as a percentage of public offering price, 
will be ascertained for Industry-Valued, Dividend 
Growth, Natural Resource or High Yield, and Tax- 
Exempt shares; (c) and sales load will then be 
subtracted from the sales load percentage that 
would be applicable to such a purchase of shares 
of Industry-Valued, Dividend Growth, Natural Re- 
source or High Yield; and (d) the resulting differ- 
ence in percentages between Industry-Valued, 
Dividend Growth, Natural Resource, or High Yield, 
and Tax-Exempt shares will be applied to the 
value of the shares of Tax-Exempt to be ex- 
changed. The resulting amount will be the sales 
load differential payable on the exchange. 


Industry-Valued and High Yield now offer and Divi- 
dend Growth and Natural Resource propose to of- 
fer their shares to shareholders of Liquid Asset 
and Daily Income in exchange for shares of Liquid 
Asset or Daily Income which were acquired in ex- 
change for Tax-Exempt shares, together with Liq- 
uid Asset or Daily Income shares received as divi- 
dends thereon, at their relative net asset values 
per share, plus a sales load differential determined 
in the same manner as set forth in the preceding 
paragraph, with the Liquid Asset shares to be ex- 
changed considered as though they were Tax- 
Exempt shares in those calculations. 


Section 11(a) of the Act provides, in part, that it 
shall be unlawful for any registered, open-end in- 
vestment company or any principal underwriter 
thereof to make or cause to be made an offer to a 
security holder of such company or any other 
open-end investment company to exchange his 
security for a security in the same or another such 
company on any basis other than the relative net 
asset values of the respective securities to be ex- 
changed unless the terms of the offer have first 
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been committed to and approved by the Commis- 
sion. 


Section 22(d) of the Act provides, in part, that no 
registered investment company or principal under- 
writer thereof shall sell any redeemable security 
issued by such company to any person except at a 
current offering price described in the company’s 
prospectus. 


Applicants represent that the purpose of the pro- 
posed offers of exchange is to permit a sharehold- 
er of Tax-Exempt (or a shareholder of Liquid Asset 
or Daily Income who acquired his shares in ex- 
change for Tax-Exempt shares) whose investment 
objective has changed to change his investment to 
Industry-Valued, Dividend Growth, Natural Re- 
source or High Yield upon payment of the differ- 
ence in sales loads, but without paying the full 
sales load otherwise applicable. Applicants assert 
that an exchange offer to shareholders of Tax- 
Exempt (or shareholders of Liquid Asset or Daily 
Income who acquired their shares in exchange for 
Tax-Exempt shares) at the relative net asset value 
of the Fund to be acquired would unfairly benefit 
such shareholders, who would pay a substantially 
lower sales load to acquire shares of Industry- 
Valued, Dividend Growth, Natural Resource or 
High Yield compared with investors who pur- 
chased those Funds directly. 


Applicants state that the proposed exchange of- 
fers would violate Section 11(a) of the Act unless 
an order approving the offers of exchange is is- 
sued. Also, if shares of Industry-Valued, Dividend 
Growth, Natural Resource or High Yield were ac- 
quired by a shareholder of Tax-Exempt (or by a 
shareholder of Liquid Asset or Daily Income 
whose shares were acquired in exchange for Tax- 
Exempt shares), then such acquisition might be 
deemed to be in violation of Section 22(d) of the 
Act since an investor thereby would be able to ac- 
quire shares of Industry-Valued, Dividend Growth, 
Natural Resource or High Yield at a public offering 
price other than that described in its prospectus by 
purchasing shares of Tax-Exempt and subse- 
quently exchanging those shares for shares of 
Industry-Valued, Dividend Growth, Natural Re- 
source or High Yield, with or without an inter- 
vening exchange into shares of Liquid Asset or 
Daily Income. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
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by conditionally or unconditionally exempt any 
person, security, or transaction, or any class or 
classes of persons, securities, or transactions, 
from any provision or provisions of the Act or of 
any rule or regulation under the Act, if and to the 
extent that such exemption is necessary or appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. 


Applicants assert that the proposed offers of ex- 
change are fair and equitable to shareholders of 
each of the Funds while at the same time giving all 
of them desirable flexibility in their financial 
planning and that the orders requested are appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 13, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his or 
her interest, the reasons for such request, and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he or she may request that he or she be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the addresses stated above. 
Proof of such service (by affidavit or, in the case of 
an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule O-5 of the Rules and Regulations promul- 
gated under the Act, an order disposing of the ap- 
plication herein will be issued as of course follow- 
ing said date unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is or- 
dered, will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11692/March 19, 1981 


In the Matter of 


THE TEXAS MONEY FUND, INC. 
6350 L.B.J. Freeway, Suite 133 
Dallas, Texas 74240 


(812-4812) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTIONS FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER. 


The Texas Money Fund, Inc. (‘Applicant’), regis- 
tered under the Investment Company Act of 1940 
(“Act”) as an open-end, diversified, management 
investment company, filed an application on Janu- 
ary 30, 1981, requesting an order of the Commis- 
sion, pursuant to Section 6(c) of the Act, ex- 
empting Applicant from the provisions of Section 
2(a)(41) of the Act and Rules 2a—4 and 22c-1 un- 
der the Act to the extent necessary to permit Ap- 
plicant to compute its net asset value per share, 
for the purposes of effecting sales, redemptions 
and repurchases of its shares, according to the 
amortized cost method of valuing portfolio securi- 
ties. 


On February 19, 1981, a notice (Investment Com- 
pany Act Release No. 11636) was issued of the fil- 
ing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent re- 
quested, be and hereby is, granted, effective forth- 
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with subject to the following conditions to which 
Applicant has consented: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant’s investment adviser, 
Applicant's Board of Directors undertakes—as a 
particular responsibility within its overall duty of 
care owed to Applicant's shareholders—to estab- 
lish producers reasonably designed, taking into 
account current market conditions and Applicant’s 
investment objectives, to stabilize applicant’s net 
asset value per share, as computed for the pur- 
pose of distribution, redemption and repurchase, 
at $1.00 per share. 


2. Included within the procedures to be adopted 
by the Board of Directors shall be the following du- 
ties and responsibilities: 


(a) Review by the Board of Directors, as 
it deems appropriate and at such inter- 
vals as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from Appli- 
cant’s $1.00 amortized cost price per 
share, and the maintenance of records 
of such review.' 


(b) In the event such deviation from Ap- 
plicant’s $1.00 amortized cost price per 
share exceeds % of 1 percent, a re- 
quirement that the Board of Directors 
will promptly consider what action, if 
any, should be initiated by it. 


(c) Where the Board of Directors be- 
lieves that the extent of any deviation | 
from Applicant's $1.00 amortized cost 





1 To fulfill this condition, Applicant states that it in- 
tends to use actual quotations or estimates of mar- 
ket value reflecting current market conditions cho- 
sen by its Board of Directors in the exercise of its 
discretion to be appropriate indicators of value, 
which may include among others, (i) quotations or 
estimates of market value for individual protfolio 
instruments, or (ii) values obtained from yield data 
relating to classes of money market instruments 
published by reputable sources. 
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price per share may result in material 
dilution or other unfair results to invest- 
ors or existing shareholders, it shall 
take such action as it deems appropri- 
ate to eliminate or to reduce to the ex- 
tent reasonably practicable such dilution 
or unfair results, which may include: re- 
deeming shares in kind; selling portfolio 
instruments prior to maturity to realize 
capital gains or losses, or to shorten ap- 
plicant’s average portfolio maturity; 
withholding dividends; or utilizing a net 
asset value per share as determined by 
using available market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will neither (a) 
purchase any instrument with a remaining maturity 
at the date of acquisition of greater than one year, 
nor (b) maintain a dollar-weighted average portfo- 
lio maturity which exceeds 120 days.? 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in condition 1 above, and Appli- 


cant will include in the minutes of Board of Direct- 
ors’ meetings and will record, maintain and pre- 
serve for a period of not less than six years (the 
first two years in an easily accessible place) a writ- 
ten record of the Board’s considerations and ac- 
tions taken in connection with the discharge of its 
responsibilities, as set forth above. The docu- 
ments preserved pursuant to this condition shall 
be subject to inspection by the Commission in ac- 
cordance with Section 31(b) of the Act, as if such 
documents were records required to be main- 
tained pursuant to rules adopted under Section 
31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, if any, to those 





2 In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, Appli- 
cant will invest its available cash in such a manner 
as to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reasona- 
bly practicable. 
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United States dollar-denominated instruments 
which the Board of Directors determines present 
minimal credit risks, and which are of “high quali- 
ty” as determined by any major rating service or, 
in the case of any instrument that is not rated, of 
comparable quality as determined by the Board. 


6. Applicant will include in each of its quarterly re- 
ports, as an attachment to Form N-1Q, a state- 
ment as to whether any action pursuant to condi- 
tion 2(c) above was taken during the proceding 
fiscal quarter and, if any such action was taken, 
will describe the nature and circumstances of such 
action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11693/March 19, 1981 


In the Matter of 


399 FUND 

One Citicorp Center 

153 East 53rd Street 

New York, New York 10043 


(811-1900) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
ACT DECLARING THAT COMPANY HAS 
CEASED TO BE AN INVESTMENT COMPANY 


399 Fund (‘Applicant’), an open-end, non- 
diversified management investment company reg- 
istered under the Investment Company Act of 
1940 (‘Act’), filed an application pursuant to Sec- 
tion 8(f) of the Act on December 1, 1980, for an or- 
der of the Commission delcaring that Applicant 
has ceased to be an investment company as de- 
fined in the Act. 


On February 18, 1981, a notice was issued of the 
filing of the application (Investment Company Act 
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Release No. 11629). The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order would be issued as of course 
unless a hearing should be ordered. No request 
for a hearing has been filed, and the Commission 
has not ordered a hearing. 


The matter has been considered and it is found 
that Applicant has ceased to be an investment 
company as defined in the Act. Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 
8(f) of the Act, that the registration of 399 Fund 
shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 9323/March 16, 1981 


UNITED STATES v. EDWARD M. GILBERT 
80 Cr. 493 (S.D.N.Y.) 


John S. Martin, Jr., United States Attorney for the 
Southern District of New York, and Donald N. 
Malawsky, Regional Administrator of the New York 
Regional Office, announced that on February 25, 
1981, Edward M. Gilbert (“Gilbert”) of New York, 
New York, was convicted by a federal jury after a 
six week trial of thirty-four (34) counts of violating 
the anti-fraud and anti-manipulative provisions of 
the federal securities laws, Section 9(a)(1), 9(a)(2) 
and 10(b) of the Securities Exchange Act of 1934 
(“Exchange Act”) and Rule 10b-5 thereunder in 
connection with trading in the common stock of 
Conrac Corporation, (“Conrac’’), which is listed on 
the New York Stock Exchange, during 1975. Gil- 
bert was also convicted of conspiracy and with 
violating the beneficial ownership reporting provi- 
sions, Section 13(d) of the Exchange Act and Rule 
13d-1 thereunder. Sentencing is scheduled for 
April 8, 1981. 
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The jury found that Gilbert had conspired to ma- 
nipulate the price of Conrac by numerous “wash 
sales” and by placing “matched orders.” In fur- 
therance of the conspiracy, Gilbert and his co- 
conspirators used more than ninety accounts at 
nineteen broker-dealers. 


Previously, Gilbert had consented to the entry of a 
final judgment of permanent injunction in a related 
civil action, SEC v. Gilbert, et al. 76 Civil 366 
(MEL) (S.D.N.Y) 


For further information see Litigation Release Nos. 
7254, 8872, 8894, 8895, 8920. 





Litigation Release No. 9324/March 16, 1981 


SEC v. DIMENSIONAL ENTERTAINMENT CORP., 
ET AL., 
77 Civil 5290 (S.D.N.Y.) (CHT) 


Donald N. Malawsky, Administrator of the Com- 
mission’s New York Regional Office, announced 
that on February 19, 1981, the Honorable Charles 
H. Tenney, United States District Judge for the 
Southern District of New York, signed a Final 
Judgment of Permanent Injunction against defend- 
ant Sam Ford, also knowns as Sam Ford Fishbein 
(“Ford”), enjoining him from further violations of 
Sections 5(a), 5(c) and 17(a) of the Securities Act 
of 1933 (“Securities Act’), and Section 10(b) of 
the Securities Exchange Act of 1934 (“Exchange 
Act’) and Rules 10b-5 and 10b-6 thereunder. 
Earlier, in his July 6, 1980 opinion, Judge Tenney 
had found that Ford violated the above provisions 
of the federal securities laws in connection with 
transactions in the securities of Dimensional En- 
tertainment Corporation (“Dimensional”), and held 
disgorgement of profits illegally obtained by Ford 
to be appropriate. The Court deferred the question 
of the amount of disgorgement to a subsequent 
hearing. 


On February 27, 1981, Judge Tenney signed an 
Order of Disgorgement consented to by Ford 
whereby Ford agreed to disgorge $250,000 plus 
interest. Ford also agreed to submit yearly affida- 
vits to the Commission concerning his annual in- 
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come and net worth. Based upon these docu- 
ments, the manner of payment will be determined. 


Leonard Levin (‘Levin’), another defendant in the 
above-referenced suit, was permanently enjoined 
from further violations of Sections 5(a), 5(c) and 
17(a) of the Securities Act, Section 10(b) of the 
Exchange Act and Rule 10b-5 thereunder pursu- 
ant to an Order issued by Judge Tenney on Au- 
gust 18, 1980. The Court found that Levin had vio- 
lated these sections of the federal securities laws 
in connection with his transactions in the securi- 
ties of Dimensional. On February 27, 1981, the 
Court also signed an Order of Disgorgement, 
consented to by Levin, in which he agreed to dis- 
gorge the sum of $35,000 plus interest. The dis- 
gorgement is to be paid over a three year period. 





Litigation Release No. 9325/March 18, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
CANTOR FITZGERALD AGENCY CORP., ET AL. 
S.D.N.Y. 80 Civil 6137 (RLC) 


The Securities and Exchange Commission an- 
nounced that on March 17, 1981, United States 
District Judge Robert L. Carter entered a Final 
Judgment of Permanent Injunction (“Final Judg- 
ment’) by consent against Richard E. Mears 
(“Mears”), of Saddle River, New Jersey. 


Mears was charged in the Complaint filed in Secu- 
rities and Exchange Commission v. Cantor 
Fitzgerald Agency Corp., et al. on October 29, 
1980, with violating and aiding and abetting viola- 
tions of the anti-fraud provisions of the federal se- 
curities laws in connection with alleged adjusted 
trading, advance fee trades and retention of ex- 
cessive fees by Cantor Fitzgerald Agency Corp. in 
transactions involving securities guaranteed by 
the Government National Mortgage Association 
and Federal Home Mortgage Corporation securi- 
ties. 


The Final Judgment entered against Mears en- 
joined him from further violations of Section 10(b) 
of the Securities Exchange Act of 1934 and Rule 
10b-5 thereunder and Section 17(a) of the Securi- 
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ties Act of 1933. The entry of the Final Judgment 
was consented to without admitting or denying the 
allegations of the Complaint. 


The other six defendants in this action were en- 
joined by consent on October 29, 1980, from fur- 
ther violations and aiding and abetting violations 
of certain anti-fraud provisions of the federal secu- 
rities laws. 





Litigation Release No. 9326/March 18, 1981 


SECURITIES AND EXCHANGE COMMISSION, v. 
HIBBARD & O'CONNOR GOVERNMENT SECU- 
RITIES, INC. (S.D. TX./Houston Div.) (CA 
H-79-2512) 


The Fort Worth Regional Office and the Houston 
Branch Office announce that on May 27, 1980, 
June 23, 1980 and on September 25, 1980, the 
Honorable Carl O. Bue, United States District 
Judge, Southern District of Texas, signed Orders 
of Permanent Injunction against John Mark Lee 
Osborne, Albert J. Johnson and Richard Green re- 
spectively. By its Orders, the court enjoined 
Osborne, Johnson and Green from further viola- 
tions of the antifraud provisions of the federal se- 
curities laws in connection with the offer and sale 
of Government National Mortgage Association and 
Federal Home Loan Mortgage Corporation securi- 
ties or any other security of any issuer. Osborne, 
Johnson and Green consented to the Orders with- 
out admitting or denying the allegations in the 
Commission's complaint. 


Osborne, Johnson and Green are formerly Chief 
Executive Officer, Vice President and Financial 
Vice President, respectively, of Hibbard & 
O'Connor Government Securities, Inc. (“Hibbard & 
O'Connor’), a firm which is engaged exclusively in 
the sale of government securities and as such is 
exempt from the broker-dealer registration provi- 
sions of the Securities Exchange Act. Hibbard & 
O'Connor is a wholly-owned subsidiary of Hibbard, 
O'Connor & Weeks, Inc. 


On November 26, 1980, the Honorable Carl O. 
Bue signed an Order of Final Judgment with re- 
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spect to defendant Hibbard & O'Connor. By its Fi- 
nal Judgment, the Court ordered Hibbard and 
O'Connor to comply with permanent undertakings 
which had been stipulated and agreed to by the 
parties, including but not limited to an undertaking 
to refrain from violations of the antifraud provi- 
sions of the federal securities laws in connection 
with the offer, sale or purchase of any security. 
Hibbard & O’Connor agreed to the Final Judgment 
without admitting or denying the allegations in the 
Commission’s Complaint. 


For further information, see Litigation Release 
Nos. 8955 and 8964. 





Litigation Release No. 9327 / March 19, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
NEW ERA OIL DEVELOPMENT CORP., and 
Ronald Nagorniak, (S.D. Fla., Civil Action No. 
81-337-CIV-EPS). 


Jule B. Greene, Administrator, Atlanta Regional 
Office, and Charles C. Harper, Associate Regional 
Administrator, Miami Branch Office of the Securi- 
ties and Exchange Commission announce the fil- 
ing of a Complaint in the United States District 
Court, Southern District of Florida, Miami Division, 
on February 18, 1981, alleging violations of the 
registration and anti-fraud provisions of the federal 
securities laws by New Era Oil Development Corp. 
(“New Era’) and Ronald Nagorniak (“‘Nagorniak’”). 


New Era is a Florida corporation, with offices in 
North Miami Beach, Nagorniak is a resident of 
Hialeah, Florida. Nagorniak is the president and 
chairman of the board of directors of New Era. 
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The Commission’s Complaint alleged that New 
Era and Nagornak offered and sold securities to 
the public in the form of interests in limited part- 
nerships which engaged in the business of oil and 
gas exploration. It was further alleged that the de- 
fendants offered and sold these securities without 
a registration statement being filed, or, in effect, to 
over 150 investors throughout the United States, 
and collected approximately $1,700,000. The 
Commission further alleged that in connection with 
the offer and sale of these securities, the defend- 
ants failed to disclose, and made misleading state- 
ments regarding, among other things, the failure to 
maintain escrow accounts for investors’ funds as 
represented, the lack of books and records of New 
Era, the use of the proceeds of the offering, the 
identity of management, the financial condition of 
New Era and that the same confidential memoran- 
dum was used for several of the limited partner- 
ships. 


The Commission sought a Temporary Restraining 
Order, and Preliminary and Permanent Injunc- 
tions, enjoining the defendants from further viola- 
tions of Section 5(a), 5(c), and 17(A) of the Securi- 
ties Act of 1933, and Section 10(b) of the 
Securities Exchange Act of 1934, and Rule 10b-5 
thereunder. The Commission also sought the Ap- 
pointment of a Receiver and an order freezing the 
assets of the defendants. 


On February 18, 1981, the Honorable Eugene P. 
Spellman, Judge, United States District Court, 
Southern District of Florida, issued a Temporary 
Restraining Order and “froze” the assets of New 
Era and Nagorniak. 


George A. Fitzsimmons 
Secretary 
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